% PURCHI;?)I';IG ITEM 1. Agenda Item Number:

o s COUNCIL AGENDA ]

2. Council Meeting Date:
February 13, 2014

TO: MAYOR & COUNCIL 3. Date Prepared: January 31, 2014

THROUGH: CITY MANAGER 4. Requesting Department: Law

5. SUBJECT: Agreement for Legal Service

6. RECOMMENDATION: Approval of Agreement for Legal Services with Ryley Carlock & Applewhite in an
amount not to exceed $175,000.00.

7. HISTORICAL BACKGROUND/DISCUSSION: The City Attorney Office engaged the law firm of Ryley
Carlock & Applewhite for legal services. It has been determined to be in the best interest of the City to
contract with attorneys not in its employ, who by experience and training, are qualified to assist in
connection with specific litigation. Additionally, this firm’s service is for a term of two years, expiring March
7, 2015. It has been determined that the amount will exceed the amount staff can approve without Council
approval.

8. EVALUATION PROCESS: The firm of Ryley Carlock & Applewhite were direct selected due to the
expertise of certain legal counsel in areas of litigation currently in process. The City Attorney’s office has
determined it to be in the best interest of the City to engage this firm.

9. FINANCIAL IMPLICATIONS: Funds for this contract legal services in an amount not to exceed

$175,000.00 will be paid from 737-1311-5215 (Uninsured Liability Self Insurance Fund, Liability Litigation
Claims Cost Center, Legal Services Account).

10. PROPOSED MOTION: Move to approve Agreement for Legal Services with Ryley Carlock &
Applewhite in an amount not to exceed $175,000.00.

Attachment: Agreement

APPROVALS

~

11. Requesting Department 12. Department Head '
Kay Bigelow, City Attorney Kay Bigelog, git?At;orney

13, PrqE_ ement Officer - 14. %ﬂﬂ{a/n)a r
Kristy Garcld] Rich Dlugas
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CONTRACT FOR LEGAL SERVICES

CITY OF CHANDLER
City Attorney’s Office d . NMJ/\

. 3 ‘
THIS CONTRACT is made and entered into on this 2&1day of Jamal 2013 by and
between the, City of Chandler, a municipal corporation, hereinafter called CITY, and

hereingfter called COUNSEL.

CITY having determined it ta be in its best Interest to contract with attorneys not In its
employ who, by experience and training, are qualified to assist in connection with Austin et al. %y, ?
\é.hcit ' of Chandler, CV2013-002134.Bryan Cox etal v City of Chandler, Jason Justus etal v. City of A

andler.

CITY having satisfied itself as to the qualifications of COUNSEL as.n'amed above.

Counsel

NOW, THEREFORE, it Is agreed between the parties as follows:

1. _ Scope of Service and Representation. COUNSEL agrees to perform all
necessary legal services, including investigation, legal research, preparation of pleadings, legal
memoranda and briefs, and appearances in court, in representing the City. Such legal services
shall be carried out in cooperation with the City Attorney’s Office who shall at all fimes he
apprised of the status of all matters. No major decisions regarding the resolution of the legal
issues or litigation, in whole or In part, shall be made without the prior approval of the City
Attorney's Office. All offers of compromise made by plaintifi(s) shall be promptly transmitted fo
CITY through its City Attorney's Office, together with COUNSEL'S recommendations. City will
be responsible for obtaining proper authority to accept a compromise or for obtaining authority
to make a counter-offer. No appeals will be taken from judgments in any litigation without prior
approval of City, acting through its City Attorney's Office.

2. Advice and Status Reporting. COUNSEL shall provide CITY with timely advice of
all significant developments arlsing during performance of thelr services hereunder orally or In’
writing, as COUNSEL consider appropriate. COUNSEL shall provide copies of all pleadings
and other documents prepared by COUNSEL, including research memoranda prepared by
COUNSEL, unless they have been otherwise provided to the City Attorney's Office.

3. Compensation. CITY agrees to pay COUNSEL for services as set forth in the
attached Exhibit A, Representation Letter.

All services not specified hereinabove shall be billed at actual cost, plus employee related
costs, if any. CITY shall not be billed for use of COUNSEL'S “runners’, but may be billed for
messenger service required when COUNSEL'S runner is not available. Fees ahd expenses
~ shall be billed on a monthly basis and paid by CITY within thirty (30) days.

The CITY reserves the right to designate a specific attorney(s) in COUNSEL'S firm to
work on specific matters, COUNSEL shall employ suitably trained and skilled professional
personnel to perform the legal services. Prior to changing any key personnel, especially those
key personnel who the CITY relied upon in making this CONTRACT, COUNSEL shall obtain the
approval of the City Attorney and any replacement personnel shall have capabilities at least
equal to those of personnel they replaced for performance of the Services. All staffing decisions
shall be discussed and agreed upon with CITY in advance,

4. Term. The term of this Contract shall be for a two (2) year period expiring
3[2[(3“ . CITY reserves the option to extend this Contract for a maximum of two (2)



more one (1) year periods, upon the recommendation of the City Attorney.

5. ReimbursementforExpenses. All costs and other disbursements for outside
services not specified hereinabove shall be billed at actual cost, plus employee related costs, If
any. All copying charges shall be billed at no more than fifteen cents ($.15) per page. To the
extent practical, large photocopying tasks will be sent out to an outside copy service In an effort
to further reduce photocopying costs. Outgoing faxes shall be billed for actual long distance
charges incurred, not on a per page basis. On-line database refrleval charges (i.e. Lexis,
Westlaw, CompuServe, Dialogue, etc.) shall be billed at actual cost.

6. BillingProcedures. In addition to the billing procedures set forth elsewhere in
this Contract, COUNSEL shall follow these billing procedures:

A. “Unit billing” shall not be done. COUNSEL shall bill only for actual time
spent on a task, and each task shall be itemized (e.g. tel. to opposing counsel (.2); extended tel. -
to Mr. Smith (.3); prepare motion to continue (.3).

B. Secretarlal, word processing or other overtime shall not be billed (e.g.,
preparation of documents which are computerized or on a form, such as subpoenas, notices of
deposition, Independent medical examinations, medical authorizations, frlal notices, uniform
interrogatories, and requests to produce); only the actual time spent by the attorney reviewing,
revising or drafting such documents shall be billed.

C. Whenever possible, attorneys shall minimize time spent consulting with:
one another and agree to use their best efforts to minimize the costs of the legal representation
to CITY. Work on this matter billed by attorneys not listed must be approved by the City
Attorney's Office in advance.

D. All consultants, experts and subcontractors engaged to provide services
to COUNSEL in the performance of this agreement, and the use and extent of those services,
shall be approved by the City Attomey's Office prior to them providing the services. Payment of
their expenses will be subject to the same terms as paragraphs 4 and 5 above.

E. COUNSEL will submit monthly billings for services rendered and
expenses incurred to the City Attorney, which shall be paid by the City. Each bill shall
also contain, in addition to information required elsewhere in this Contract: 1) fees and
costs incurred in the preceding month; 2) the cumulative total of fees and costs to date; and’
3) the City Attorney’s Office contract number. COUNSEL will use its best efforts to inform
the City Attorney’'s Office eight weeks prior o COUNSEL billing the final fees -and costs
authorized under this contract. CITY will pay no fees incurred over and above the contract
amount without prior authorization from CITY. :

7. Maintenance of Records. In compliance with CITY'S standard procedure, all
work performed in connection with this Contract shall be subject to audit. COUNSEL shall
maintain all books, documents, papers, accounting records, and other evidence pertaining to.
time billed and to costs incurred on a particular lawsuit, and to make such materials available at
their offices at all reasonable times during the Contract period and for at least three (3) years
from the date of final payment for inspection by CITY or any authorized representatives of CITY,
and copies thereof shall be furnished, if requested, at CITY'S expense.

8. Conflict of Interest, . COUNSEL warrants and covenants that COUNSEL
presently has no interest in, nor shall any interest be hereinafter acquired in, any matter which
will render the services required under the provisions of this Contract a violation of any
applicable local, state, or federal law. ‘In the event that any conflict of interest should-



nevertheless hereinafter arise, COUNSEL shall promptly notify CITY of the existence of such
conflict of interest,-so that CITY may determine whether to terminate this Contract. The City
Aftorney Is authorized to grant customary conflicts waivers to COUNSEL on behalf of the CITY,
as are not adverse to the CITY's legal interests In his professional judgment. Otherwise,
COUNSEL shall be free to dispose of such portion of their entire time, energy and skill as are
not required to be devoted to CITY In such manner as they see fit and to such persons, firms or
corporations as they deem advisable so long as no conflict of interest exists.

‘ 9. ReportingRequirements

A Within sixty (60) days of receipt of a case, or at such time as requested by
CA, whichever is sooner, COUNSEL shall provide CITY with an initial written evaluation
- containing the following:

1. A summary of the case’s facts and issues;
2. An evaluation of the potential exposure;
3. An outline of the course of action COUNSEL intends to pursue in

the case (e.9., names and/or categories of witnesses to be
interviewed or deposed; experts to be retained; motions to be

filed,; etc.);
4. An estimate of the cost to defend the case through trial;
5. A cost/benefit analysis, including recommendations as to early

settlement or offers of judgment; and,

6. The name of the attorney who will be primarily responsible for
handling the case, and the names of others who will assist that
person as approved by Clty Attorney

9. Additionalinvestigation. Whenever additional investigation Is deemed desirable
by COUNSEL and can be provided by use of non-attorney investigators, COUNSEL shall notify
CITY through the City Attorney’s Office of such need, and CITY may elect, at its option, to
conduct such investigation. In this event, CITY shall be solely responsible for the accuracy of
the.facts or other information developed in response to such requests.

10. Termination. CITY may terminate this Contract upon giving ten (10) days written
notice for convenience or cause. Any default by COUNSEL, if COUNSEL falls to comply with
any of the conditions of this Contract, or services which provide unsatisfactary performance as
judged by the Contract Administrator, and failure to provide CITY, upon request, reasonable
assurance of future performance, shall be causes allowing CITY to terminate this Confract, In
the event of termination for cause, CITY shall not be liable to COUNSEL for any amount, and
COUNSEL shall be liable to CITY for any and all damages sustained by reason of the default
which gave rise to the termination. Any notice of cancellation shall specify the particular lawsuit
or lawsuits to which it applies, and any lawsuit not particularly specified shall continue to be
handled by COUNSEL and, as to those, this Contract will continue in effect; provided, however,
the right is retained by CITY to terminate services on any lawsuit by notifying COUNSEL in
writing.

11. Notices. When notice or correspondence Is required to be sent to CITY, it shall
be sent to the City Attorney named below:



City Attorney’s Office
City of Chandler

175 S. Arlzona Avenus,
Chandler, Arizona 85255
Aftn: Mary Wade

Should the City Attorney change, CITY will notify COUNSEL in writing:

12. Indemnification For Liabllity and Professional Liability

To the fullest extent permitted by law COUNSEL, its successors, assigns and
guarantors, shall defend, indemnify and hold harmless CITY, its agents, representatives,
officers, directors, officials and employess from and against all allegations, demands,
proceedings, suits, actions, clalms, damages, losses, expenses, Including but not limited to,
attorney fees, court costs, and the cost of appellate proceedings, and all claim adjusting and
handling expense, related to, arising from or out of or resulting from any negligent, or intentional
actions, acts, errors, mistakes or omisslons caused in whole or part by COUNSEL relating to
work or services in the performance of this Contract, including but not limited te, any
Subcontractor or anyone directly or Indirectly employed by any of them or anyone for whose
acts any of them may be liable and any injury or damages claimed by any of COUNSEL'S and
Subcontractor's employees.

Insurance provisions set forth In this agreement are separate and independent
from the Indemnity provisions of this paragraph and shall not be construed in any way to limit
the scope and magnitude of the indemnity provisions. The Indemnily provisions of this
paragraph shall not be construed in any way to limit the scope and magnitude .and applicability
of the insurance provisions.

13. Insurance Representations and Requirements

General: Counsel agrees to comply with all applicable City Ordinances and state
and federal laws and regulations.

Without limiting any obligations or liabilities of COUNSEL, shall purchase and
maintain, at its own expense, hereinafter stipulated minimum insurance with insurance
companies duly licensed by the State of Arizona (admitted insurer) with an AM Best, Inc. rating
of B ++ 6 or above or an equivalent qualified unficensed insurer by the State of Arizona (non-
admitted Insurer) with policies and forms satisfactory to CITY. Failure to maintain insurance as
specified may result in termination of this Contract at CITY'S option.

No Representation of Coverage Adequacy: By requiring insurance hereln, CITY
does not represent that coverage and limits will be adequate to protect COUNSEL. CITY
reserves the right to revisw any and all of the Insurance policies and/or endorsements cited In
this Contract but has no obligation to do so. Failure to demand such evidence of full compliance
with the insurance requirements set forth in this agreement or failure to identify any insurance
deficiency shall not relieve COUNSEL from, nor be construed or deemed a waiver of, its
obligation to maintain the required Insurance at all times during the performance of this
Contract,

CoverageTerm: All insurance required herein shall be maintained in full force
and effect until all work or services required to be performed under the terms of subject contract
Is satisfactorily performed, completed and formally accepted by the CITY, unless specified
otherwise in this Contract.



ClaimsMade:; In the event any insurance policies required by this Contract are
written on a “clalms made® basis, coverage shall extend, either by keeping coverage in force or
purchasing an extended reporting option, for three (3) years past completion and acceptance of
the work or services evidenced by submission of annual Certificates of Insurance citing.

applicable coverage s In force and contains the provisions as required hereln for the three year
period,

Use of Subcoritractors; If any work under this agreement Is subcontracted in any
way, COUNSEL shall execute written agreement with Subcontractor contalning the same
Indemnification Clause and Insurance Requirements set forth herein protecting CITY and
COUNSEL. COUNSEL shall be responsible for executing the agreement with Subcontractor
and obtaining Certificates of Insurance verifying the insurance requirements.

Evidence of Insurance: Prior to commencing any work or services under this
Contract, COUNSEL shall furnish CITY with Certificate(s) of Insurance, or formal endorsements
as required by this Contract, lssued by COUNSEL'S insurer(s) as evidence that policles are
placed with acceptable insurers as speclified herein and provide the required coverages,
conditions, and limits of coverage and such coverage and provisions are in full force and effect.
if a Certificate of Insurance Is submitted as verlfication of coverags, Clty of Chandler shall
reasonable rely upon the Certificate of Insurance as evidence of coverage but such acceptance
and reliance shall not waive or alter in any way the insurance requirements or obligations of this
agreement. If any of the cited policies expire during the life of this Contract, it shall be
COUNSEL'S responsibility to forward renewal Certificates within ten (10) ddys after the renewal
date containing all the aforementioned insurance provisions:

1. CITY, its agents, representatives, officers, directors, officials and employees’
shall be named an, Additional Insured under the following policies: a)
Commercial General Liability, b) Auto Liability and ¢) Excess Liability-Follow
Form to underlying insurance as required.

2. COUNSEL'S Insurance shall be primary insurance as respects performance
of subject contract.

3. Al policies, except Professional Liability insurance waive rights of recovery
(subrogation) against CITY, its agents, representatives, officers, directors,
officials and employees for any claims arising out of work or services
performed by COUNSEL under this contract.

4. Certificate shall cite 30-day advance notice of cancellation provision.  If
standard ACORD Certificate of Insurance form Is used, the phrases in the
cancellation provision “endeavor to” and “but fallure to mail such notice shall
impose no obligation or liability of any kind upon the company, its agents or
representatives” shall be deleted. Certiflcate forms other than ACORD form
shall have similar restrictlve tanguage deleted. )

RequiredCoverage

Commercial General Liability;: COUNSEL shall maintain “occurrence” form
Commercial General Liability insurance with a limit of not less than $1,000,000 for each
occurrence, $1,000,000 Products and Complete Operations Annual Aggregate, and a
$1,000,000 General Aggregate Limit. The policy shall cover liability arising from premises,
operatlons, independent contractors, products-completed operations, personal Injury and
advertising injury. Coverage under the policy will be at least as broad as Insurance Services
Office, Inc. policy form CG 00 01 07 98 or equivalent therecf, including but not limited to,




separation of insureds clause. If any Excess insurance Is utilized to fulflil the requirements of
this paragraph, such Excess insurance shall be “follow form” equal or broader In coverage
scope than underlying insurance.

ProfessionalLiability: If the Contract Is the subject of any professional services
or work, or if COUNSEL engages In any professional services or work adjunct or residual to
performing the work under this Contract, COUNSEL shall maintain Professlonal Liabillty
insurance covering errors and omissions’ arising out of the work or services performed by
COUNSEL, or anyone employed by COUNSEL, or anyone for whose acts, mistakes, errors and
omissions COUNSEL is legally liable, with a liabllity Insurance limit of $1,000,000 each claim
and $1,000,000 all claims. In the event the Professional Liability insurance policy is written on a
“slaims made” basis, coverage shall extend for three (3) years past completion and acceptance
of the work or services, and COUNSEL shall be required to submit Certificates of Insurance
evidencing proper coverage Is in effect as required above.

Vehicle Liability; . COUNSEL shall maintain Business Automobile Liability
insurance with a limit of $1,000,000 each accident on COUNSEL'S owned, hired, and non-
owned vehicles assigned to or used in the performance of the COUNSEL'S work or services
under this Contract. Coverage will be at least as broad as Insurance Services Office, Inc.
coverage code “1” “any auto” policy form CA 00 01 07 97 or equivalent thereof. If any Excess
insurance is utilized to fulfill the requirements of this paragraph, such Excess Insurance shall be
“follow form” equal or broader In coverage scope than underlying insurance.

Workers' Compensation Insurance: 'COUNSEL shall maintain” Workers
Compensation insurance to cover obligations imposed by federal and state statutes having
jurisdiction of COUNSEL'S employees engaged in the performance of work or services under
this Contract and shall also maintain Employers Liability Insurance of not less than $100,000 for
each accident, $100,000 disease for each employee and $500,000 disease policy limit.

14. Choice of Law. This Contract shall be governed and interpreted according to the
Jaws of the State of Arizona.

15. Whole Agreement. This Contract constitutes the entire underStanding of the
parties, and no representations or agreements, oral or written, made prior to its execution shall
vary or modify the terms herein. :

16.  Amendments. Any amendment, modification or variation from the terms of this
Contract shall be in writing and shall be effective only after approval of all parties signing the
original Contract. Should there be a change in the Contract Administrator, however, CITY will
only need to notify COUNSEL in writing.

17, Non-Assignment. Services covered by this Contract shall not be assigned or
sublet in whole or in part without the prior written consent of the City Attorney.

18. Cancellation. CITY may cancel any contract or agreement, without penalty or
obligation, if any person significantly involved in initiating, negotlating, securing, drafting or
creating the contract on behalf of City's departments or agencies is, at any time while the
contract or any extension of the contract is in effect, an employee of any other party of the
" contract in any. capacity, or a consultant to any other party of the contract with respect to the
subject matter of the contract. The cancellation shall be effactive when written notice from CITY
is received by all other parties to the contract, unless the notice specifies a later time (A.R.S. §
38-511).

19. Independent Contractor Status, The services COUNSEL provides under the



terms of this Contract to CITY are that of an independent contractor, not an employee. city
will report the value paid for these services each year to the Internal Revenue Service (1.R.S.)
using Form 1099. Withholding of income tax Is not deducted from contractual payments. As a
result of this, COUNSEL may be subject to L.R.S. provisions for payment of estimated income
tax. Consult the local I.R.S. office for current information on estimated tax requirements.
Failure to comply may subject COUNSEL to a penalty.

20, Severability. Should any part of this agreement be declared in-a final declsion by
a court or tribunal of competent jurisdiction to be unconstitutional, Invalid, or beyond the.
authority of either party to enter into or carry out, such decision shall not affect the validity of the
remainder of this agreement, which shall continue in full force and effect, provided that the
remainder of this agreement, absent the unexcised portion, can be reasonably interpreted to
give effect to the Intentions of the partles.

21, Immidration Law Compliance. Under the provislons of AR.S. §41-4401, the
Contractor warrants to the City that the Contractor and all its subcontractors will comply with all
Federal Immigration laws and regulations that relate to their employees and that the Contractor
and all its subcontractors now comply with the E-Verify Program under AR.S, §23-214(A).

A breach of this warranty by the Contractor or any of Its subcontractors will be
considered a material breach of this Contract and may subject the Contractor or subcontracior
to penalties up to and including termination of this Contract or any subcontract.. The Contractor
will take appropriate steps to assure that all subcontractors comply with the requirements of the
E-Verify Program. The Contractor's failure to assure compllance by all its subcontractors with
the E-Verify Program may be considered & material breach of this Contract by the City.

The City retains the legal right to inspect the papers of any employee of the Contractor
or any subcontractor who works on this Contract to ensure that the Contractor or any
subcontractor is complying with the warranty given above. '

The Cily may conduct random verification of the employment records of the Contractor
and any of its subcontractors to ensure compliance with this warranty. The Contractor agrees to
indemnify, defend and hold the City harmless for, from and against all losses and liabilities
arising from any and all violations of these statutes.

In accordance with A.R.S. §35-391.06 and 35-393.06, the Contractor certifies that it

does not have scrutinized business operations in Sudan or Iran, as defined in A.R.S. §35-
391(15) and 35-393(12).

22, Lawful Presence In the United States for Persons

Arlzona State law A.R.S. §1-502 (H.B. 2008) requires that all PERSONS who will be
awarded a contract and apply for public benefit must demonstrate through a signed affidavit and
the presentation of a copy of documentation that they are lawfully present in the United States.

PERSONS is defined as all NATURAL PERSONS/INDIVIDUALS/SOLE
PROPRIETORSHIPS as indicated by your W9 Filing. (This law does not apply to LLP's, LLCT,
PLLC’s, Corporations, Limited Partnerships or General Partnerships)

No Preferential Treatment or Discrimination:
In accordance with the provisions of Article Il, Section 36 of the Arizona Constitution, the-

City will not grant preferential treatment to or discriminate against any individual or group on the
basis of race, sex, color, ethnicity or national origin.



City Chéntz(ey '
W, 1

Mary Wad7’, City Attorney

Law Firm




