
When recorded, return to: 

Kay Bigelow 
Chandler City Attorney 
Post Office Box 4008, Mailstop 602 
Chandler, Arizona 85244-4008  

DC HEIGHTS DEVELOPMENT AGREEMENT 

ARTICLE I. INTRODUCTION 

 This Development Agreement (“Agreement”) is entered into this   day of   
, 2015, by and between the CITY OF CHANDLER, Arizona, an Arizona municipal 

corporation (“City”), DC Land, LLC an Arizona limited liability company 
(“Owner/Developer”), The City and Owner/Developer are collectively, the “Parties.”

ARTICLE II. RECITALS

A. Owner/Developer owns fee title to that certain real property legally described on 
the attached Exhibit A (the “Property”).  The Property is located at the southwest corner of 
California and Commonwealth streets within the corporate limits of the City of Chandler and in a 
portion of the City’s Central Business District established pursuant to Resolution No. 4646 
approved by the City Council on October 25, 2012.  Owner/Developer may construct or cause to 
be constructed, a multi-family residential development (the “Project”) as (i) described and 
depicted in the DC Heights Urban Living Preliminary Development Plan (“PDP”) approved with 
conditions on December 11, 2014.  The PDP is not attached to the recorded copy of this 
Agreement for technical reasons but is incorporated herein by this reference as Exhibit B (and 
filed in the City Clerk’s office as Document #__________ ) as if fully set forth herein; and (ii) as 
approved, with eight (8) conditions. by City on January 8, 2015, in connection with the Planned 
Area Development District zoning designation in City Ordinance #4597 (“Zoning 
Designation”), attached hereto as Exhibit C.   

City and Owner/Developer hereby anticipate that development of the Project, within the 
term of this Agreement, will result in increased property values of at least one hundred percent,
increased tax revenues, encouragement toward the redevelopment of adjacent properties and will 
otherwise improve or enhance the economic welfare of the inhabitants of the City. 

C. This Agreement is intended to set forth certain obligations and commitments of 
the Parties with respect to the contemplated development of the Property.  The Parties intend for 
and are entering into this Agreement to be a “Development Agreement” within the meaning of 
A.R.S. § 9-500.05. 

D. City has determined that the proposed development of the Property is in 
accordance with this Agreement and is consistent with City’s General Plan.

E. The Owner/Developer’s completion of the Reimbursable Improvements will 
assist in the revitalization and redevelopment of more than just the Property but also in the whole 
of downtown Chandler which is designated under the Arizona Revised Statutes, Title 36, 
Chapter 12, Article 3 as a Redevelopment Area. 
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AGREEMENT 

NOW THEREFORE, in consideration of the foregoing recitals and representations and 
the mutual covenants and conditions in this Agreement, the Parties agree as follows: 

I. DEFINITIONS.  In this Agreement, unless a different meaning clearly appears 
from the context: 

A. "Agreement" means this Agreement, as amended or supplemented in writing 
from time to time, and includes all exhibits and schedules attached or incorporated 
hereto.  References to Sections or Subsections are to this Agreement unless otherwise 
qualified. 

B. “Acceptance of Public Improvements” means the City Engineer’s written 
acknowledgement of acceptance  of the public improvements including the Reimbursable 
Improvements and the Construction Obligations in Sections VII.B and VI.C, in 
accordance with City Code § 47-8.1.   

C. "Applicable Laws" means the federal, state, county and local laws (statutory and 
common law), charter provisions, codes, ordinances, rules, regulations, permit 
requirements, fee schedules and assessments, and other requirements and official policies 
of City which apply to the development of all or any part of the Property but which are 
not explicitly in conflict with the terms and conditions of this Agreement, the Zoning 
Designation, or the PDP. 

D. “A.R.S.” means the Arizona Revised Statutes as exist on the Execution Date or 
hereafter enacted or amended by the Arizona State Legislature. 

E. “Business Day" means any day of the week when the City Planning and 
Development Department is open to the public for the conduct of the department's 
business. 

F. “Certificate of Occupancy” means a certificate issued by the City certifying that a 
building or other improvement is fit for occupancy in accordance with Applicable Laws. 

G. “City” means the City of Chandler, an Arizona municipal corporation (and any 
successor public body or officer hereafter designated by or pursuant to law). 

H. “City Code” means the Chandler City Code comprised of the codified ordinances of 
the City of Chandler, Arizona. 

I. “Owner/Developer” means DC Land, LLC, an Arizona limited liability company or 
its successor in title to the Property. . 

J. “Effective Date” means the date this Agreement shall have been duly executed by 
both of the Parties. 

K.  “Force Majeure Events” means as set forth in Section XII.F. 

L. “GPLET” means as described in Section XI.A. 

M. “Lease” means as described in Article XI and Exhibit H. 

N. “Party” and “Parties” mean as described in the introductory paragraph on page 1 of 
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this Agreement. 

O. “PDP Site Plan” means the Preliminary Site Plan included within Tab B of the PDP.   

P. “Person” means an individual, corporation, partnership, limited liability company, 
association, trust or other legal entity, or combination of them. 

Q. “Commence Construction” or “Construction Commencement” and variations 
means the occurrence of both of the following: (i) the issuance of a construction 
permit, and (ii) the commencement of construction beyond grading of foundation for 
which a construction permit is issued. 

R. “Completion of Construction” means the full completion of all work on Public 
Improvements such that they are ready for acceptance by the City Engineer pursuant 
to City Code § 47-8.1. 

S. “Preliminary Development Plan” or “PDP” means the DC Heights Urban Living 
Preliminary Development Plan described in Section II(A) and approved in connection 
with the Zoning Designation and incorporated in this Agreement as Exhibit B. 

T. “Property” means as described in paragraph A of the Recitals and legally described 
in Exhibit A. 

U. “Reimbursable Improvements” means those public improvements defined in 
Section VII.B and potentially in Article VIII.    

V. “Zoning Code” means Chapter 35 of the City Code. 

W. “Zoning Designation” means the City’s land use category currently applicable to the 
Property as set forth in Ordinance 4597, attached hereto as Exhibit C. 

IV. TERM.     

A. Term of the Agreement.  Unless otherwise terminated pursuant to the terms of this 
Agreement, the term of this Agreement shall be ten (10) years from the Effective 
Date.   

B.  Early Termination of Certain Provisions.  Notwithstanding anything to the contrary 
in this Article IV if Owner/Developer has not (i) Commenced Construction of the 
Project within twenty-four (24) months of the Effective Date, or, (ii) received a 
Certificate of Occupancy for the Project within forty (40) months of the Effective 
Date, the City’s obligations in Sections VII.A, VII.B, VII.C and VII.E, and Articles 
VIII, IX and XI shall be of no further force or effect.  

V. DEVELOPMENT STANDARDS. 

A. Development of Property.  The Parties agree that nothing in this Agreement shall 
require Owner/Developer to proceed with the proposed Project; however, if the 
Owner/Developer does develop the Property, the  Parties agree that Owner/Developer 
shall develop the Property in accordance with the Applicable Laws, this Agreement, 
the Zoning Designation, and as described and depicted and in the PDP The City shall 
not, during the term of this Agreement, amend, revise or revoke the Zoning 
Designation and/or PDP without the prior written consent of Owner/Developer.   
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B. Deviation from PDP Standards.  In addition to, or if the following conflict with the 
PDP, in place of the development standards detailed in the PDP, the 
Owner/Developer may and the City shall, upon Owner/Developer’s request, approve 
the following standards for the Project: 

1. Use of on-street parking spaces on Dakota Street, California Street, Boston 
Street, and Commonwealth Avenue on the Property’s perimeter to offset the 
“visitor” parking space requirement (“On-Street Parking”) set forth in the 
Zoning Code for the Project.  The City will allow the residents and visitors of 
the Project to use the On-Street Parking on the same basis that is available to 
the general public and will not meter it or otherwise restrict its usage to the 
Project’s residents or visitors for fifteen (15) years from the Effective Date.  
If mass transit is not available within five blocks of the Project nor has an 
additional parking structure been added to the Chandler downtown area at the 
end of the fifteen year period, the City must continue usage of the On-Street 
Parking to the Project’s residents and visitor without metering it or otherwise 
restricting it for an additional ten (10) years.  Thereafter, the City may meter 
the On-Street Parking or otherwise restrict its usage to the Project’s residents 
and visitors,  

2. Buildings with zero setbacks from property line.  

3. Non-standard entry gates approved by the City Fire Marshall in its 
reasonable discretion. 

4. Solid waste disposal services from a private company and not City Solid 
Waste; and, 

5. Approval of non-standard access to Project dumpsters by City Solid Waste 
Services in its reasonable discretion. 

6. Notwithstanding anything to the contrary in Applicable Laws, the PDP or the 
Zoning Designation, roadway configurations as shown in Exhibits D, D-1, F. 
and F-1.  

VI. OWNER/DEVELOPER’S OBLIGATIONS. 

A. Owner/Developer’s Non-Construction Obligations and Development Actions.  The 
following are the Owner/Developer’s obligations if Owner/Developer develops the 
Project as contemplated by the Zoning Designation, the PDP and this Agreement: 

1. Plat & Dedication of Property.  As part of the City’s approval process for 
Project building permits, Owner/Developer will re-plat the Property.  As part 
of the re-plat, Owner/Developer will convey to the City any of the Property 
required for on-street parking spaces contemplated in the PDP and will 
dedicate a non-exclusive easement, in a form reasonably acceptable to the 
Parties, for public pedestrian use of any private sidewalks on the Property 
that are adjoining public streets. 

2. City’s Abandonment of Real Property.  For all real property abandonments 
desired by Owner/Developer in connection with the Project, the 
Owner/Developer will apply for abandonment of the relevant real property 
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and any utilities therein in accordance with the abandonment process set 
forth in City Code Section 47-16. 

a) Alley & Utilities Abandonment.  Upon Owner/Developer’s 
application for abandonment of the alley and utilities therein, the City will 
facilitate, at no cost to Owner/Developer, the abandonment of the north to 
south alley and utilities therein between Dakota and California streets. 

b) Essex Street Landscaping.  Upon Owner/Developer’s application 
for abandonment of the right-of-way and any utilities located in the real 
property underlying the Essex Street landscaping in the location shown in 
Exhibit D, City will facilitate, at no cost to Owner/Developer, the 
abandonment of any necessary right-of-way and any utilities therein for the 
Essex Street Landscaping.  

c) Reserved Parking for Project Rental Office.  Upon 
Owner/Developer’s construction of the Skybridge and Rooftop Pool in 
accordance with the PDP as well as its application for abandonment of the 
right-of-way and any utilities located in the real property underlying up to 
four (4) parking spaces near the Project leasing office on Boston Street and 
delineated on Exhibit J by cross-hatch marks (“Reserved Parking Spaces”), 
City will convey, by quit claim and at no cost to Owner/Developer, any 
necessary right-of-way for the Reserved Parking Spaces.  

3. Encroachment Easement for Skybridge Structural Supports.  Upon 
Owner/Developer’s application for an encroachment permit for the installation 
and maintenance of the structural support columns for a skybridge, as described 
in the PDP, that connects the Project over and above Dakota Street 
(“Skybridge”), City will, at no cost to Owner/Developer, grant 
Owner/Developer an easement for such encroachment with maintenance, 
indemnification and insurance requirements in substantial compliance with the 
Easement Agreement as set forth in the Exhibit K.  

4. Air Space Encroachment Easement.  Upon Owner/Developer’s application for an 
encroachment permit for the installation and maintenance of the Skybridge, the 
City will grant Owner/Developer an air space easement for the Skybridge, pool 
deck, awnings and building in accordance with the Encroachment Easement 
(described in Subsection VI.A.3) with maintenance, indemnification, and 
insurance requirements in substantially the same form as that which is attached 
as Exhibit K. 

B. Owner/Developer’s Obligation to Publicly Bid.  If Developer wants reimbursement of 
the construction or installation costs for Reimbursable Improvements pursuant to 
Section IX, Owner/Developer must comply with the competitive and open 
procurement processes set forth in Arizona Revised Statutes, Title 34, Chapter 2.  
City will process the request for bids through its processes up through, and including, 
selection of the successful bidder by the City Council   
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C. Owner/Developer’s Construction Obligations.  The following is a list of the 
Owner/Developer’s obligations if Owner/Developer develops the Project as 
contemplated by this Agreement, the Zoning Designation and PDP: 

1. California Street Improvements. Owner/Developer will, at its sole cost and 
expense, construct the west half-street of California Street between 
Commonwealth and Boston streets in accordance with the details and as 
depicted  in the attached Exhibits F and F-1 (“California Street 
Improvements”), 

2. Essex Street Landscaping.  Owner/Developer will, at its sole cost and 
expense, install the landscaping improvements on the Essex Street right-of-
way from the intersection of Commonwealth and Essex streets and along 
Essex Street through to Boston Street in accordance with the details and as 
depicted in the Preliminary Landscape Plans incorporated in Exhibit B, Tab 
B (“Essex Street Landscaping”).    

D. Owner/Developer’s Ongoing Obligations. 

1. Essex Street Landscaping.  After the installation of the Essex Landscaping, 
Owner/Developer shall maintain the Essex Landscaping in the same 
condition as other Project landscaping. 

2. Angled Parking Maintenance.  Owner/Developer is responsible to keep 
angled public parking spaces on the public streets on the Project perimeter 
reasonably clean, including sweeping them on a least a monthly basis. 

VII. PARTIES’ OBLIGATIONS. 

A. City Obligations. 

1. Off-Site Dakota Improvements.  City, at its sole cost and expense, shall 
complete certain street improvements on Dakota Street between the southern 
portion of the parking lot of the San Marco Hotel and Commonwealth 
Avenue as depicted on the attached Exhibits I and I-1.  (“Off-Site Dakota 
Improvements”).  The construction work for the Off-Site Dakota 
Improvements shall commence and be completed within a reasonable period 
of time following final approval by the City Council of the Fiscal Year 2015-
2016  budget and capital improvement program.   

B. Owner/Developer Improvements Subject to Reimbursement by City.  If the 
Owner/Developer develops the Project in accordance with this Agreement (including 
roadway configuration detail in accordance with Exhibits D, D-1, F, and F-1 even if 
inconsistent with the PDP), the Zoning Designation and the PDP (except that 
Owner/Developer shall not be obligated to construct the Skybridge and Rooftop Pool) 
The public improvements set forth in this Section VII.B are subject to reimbursement 
in accordance with Article IX, 

1. Demolition of Current Improvements.  Upon Owner/Developer’s Completion 
of the demolition of the improvements existing on the real property 
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underlying any of the areas in which Owner/Developer is completing public 
improvements in accordance with Sections VI.C and VII.B (as generally 
shown on Exhibit E) (“Demolition”), the City will reimburse the 
Owner/Developer the costs of demolition as provided in Section IX below, as 
generally estimated on the attached Exhibit L in an amount not to exceed the 
actual cost or the estimated cost in Section IX.A, whichever is less. 

2. Commonwealth-Boston Street Improvements.  Upon Owner/Developer’s 
Completion and City’s acceptance, of certain street improvements along the 
Property frontage on west Commonwealth Avenue and Boston Street between 
California Street and Dakota Street (“Commonwealth-Boston Street 
Improvements”) in accordance with the detail and description in Exhibits F 
and F-1, the City will reimburse the Owner/Developer the costs of 
construction of the Commonwealth-Boston Street Improvements as provided 
in Section IX; such improvements shall include, without limitation, all costs 
of landscaping, sidewalk, curbs, gutter, paving, on-street parking, street lights 
and other related improvements as generally estimated on the attached 
Exhibit L in an amount not to exceed the actual cost or the estimated cost in 
Section IX.A, whichever is less.   

3. Intersection Improvements.  Upon Owner/Developer’s Completion and City’s 
acceptance of street intersections at the Dakota Street and Commonwealth 
Avenue, Commonwealth Avenue and California Street, California and Boston 
streets, Boston and Dakota streets to ADA required standards as depicted and 
described on the attached Exhibits D and F-1 (“Intersection 
Improvements”), the City will reimburse the Owner/Developer the costs of 
construction of the Intersection Improvements as provided in Section IX 
below; such improvements shall include, without limitation, all hard costs of 
such improvements, as generally estimated on the attached Exhibit L in an 
amount not to exceed the actual cost or the estimated cost in Section IX.A, 
whichever is less. 

4. Stormwater Drain Improvements.  Upon Owner/Developer’s provision of the 
stormwater drain inlets and other improvements to retain  post-development 
stormwater run-off as set forth in the City’s Engineering standards (the 
“Stormwater Drain Improvements“) the City will reimburse the 
Owner/Developer for the costs of such construction or installation as generally 
estimated on the attached Exhibit L in an amount not to exceed the actual cost 
or the estimated cost in Section IX.A, whichever is less.   

C. Expedited Plan Review.  Subject to Applicable Laws, City and Owner/Developer will 
cooperate reasonably in processing the approval or issuance of any abandonments, 
permits, site plans, subdivision plats or other development approvals requested in 
connection with development of the Project. City further agrees that no unusual or 
extraordinary review or inspection requirements will be imposed by City and that 
City shall conduct all required inspections as expeditiously as possible. 
Owner/Developer shall be granted expedited review and processing of building plan 
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submittals, building permit applications, and required inspections, at no additional 
cost to Owner/Developer.  

D. City Services.  Upon Owner/Developer’s compliance with the terms and conditions of 
this Agreement, the City shall provide all municipal services to the Property to the 
same extent and upon the same terms and conditions as those services are provided to 
other real properties in the City, except as otherwise provided herein. 

E. Chandler Improvement Company.  If the Chandler Improvement Company, its 
successors or heirs, or any other Person claiming rights thereunder (collectively, 
“CIC”), claims any right or interest in or title to any real property being abandoned in 
connection with an application for abandonment submitted to the City by 
Owner/Developer or contemplated herein, the City shall take any and all actions, 
using its best efforts, to cause title to such abandoned real property to vest in the 
current owners of the real property adjacent to abandoned real property pursuant to 
the Applicable Laws.  Without limiting the forgoing, the City agrees to support 
Owner/Developer against any CIC claim to abandoned property, including, but not 
limited to, joining in any litigation against CIC, at the City’s sole cost and expense.    

VIII. DAKOTA STREET IMPROVEMENTS.  Upon Owner/Developer’s Completion and 
City’s acceptance, of the on-site roadway improvements for Dakota Street between 
Commonwealth and Boston streets (“Dakota Street Improvements”) in accordance with the 
detail and depiction set forth in Exhibits D and D-1 and if the Owner/Developer has built the 
Skybridge and Rooftop Pool as part of the Project, the City will reimburse the Owner/Developer 
the costs of construction of the Dakota Street Improvements, which shall include, without 
limitation, all costs of landscaping, sidewalk, curbs, gutter, paving, on-street parking, street lights 
and other related improvements, as generally estimated on the attached Exhibit L in an amount 
not to exceed the actual cost or the estimated cost in Section IX.A, whichever is less.  If 
Owner/Developer opts to construct the Skybridge and Rooftop Pool as part of the Project and 
City accepts the Dakota Street Improvements as set forth herein, the Dakota Street Improvements 
are a component of the Reimbursable Improvements and subject to reimbursement in accordance 
with Article IX. 

IX.  REIMBURSEMENT OF CERTAIN IMPROVEMENT COSTS.   

A. Agreement to Reimburse. To the degree that the various component costs of the 
Reimbursable Improvements have been properly bid in accordance with Section VI.B, 
the City shall reimburse Owner/Developer for all of Owner/Developer’s costs and 
expenses in connection with the “Reimbursable Improvements” (as set forth in Section 
VII.B), in the manner and within the timeframe contemplated by this Agreement; 
provided that City’s obligation to reimburse pursuant to this Section IX shall not exceed 
$202,722 for demolition, plus $1,260,196for the other Reimbursable Improvements for a 
total of $1,462,918 (the “Reimbursement Cap”).  Notwithstanding the foregoing, if 
Developer, at its sole discretion, constructs a Skybridge and a Rooftop Pool as 
contemplated by the PDP, the City shall reimburse the Owner/Developer for the actual 
cost of construction of the Dakota Street Improvements, or $601,967, whichever is less.  

B. Commencement of Reimbursement Payments.  Within thirty (30) days of the 
City’s receipt of a complete Application for Payment (defined in Section IX.C) the City 
shall pay to Owner/Developer the amount properly stated in the Application for Payment.  
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C. Application for Payment.  Upon the City’s acceptance of the Reimbursable 
Improvements, Owner/Developer may request reimbursement under this Section IX by 
delivering to the City a written “Application for Payment” that shall clearly state the 
amount of such request, a statement by a licensed contractor certifying that that the work 
that is subject of the Application has been completed in the manner required by the City.   

X. DEDICATION, ACCEPTANCE AND MAINTENANCE OF PUBLIC 
IMPROVEMENTS.  

A. When Owner/Developer completes construction of the public improvements 
required by this Agreement and the Applicable Laws, upon written request of either 
Party, the City shall inspect and determine the acceptability of the Public Improvements 
in compliance with the normal City procedures, regulations and ordinances.   

XI. GOVERNMENT PROPERTY LEASE EXCISE TAX. 

A. Delayed Effectiveness.  Article XI is not operable unless, and until, the City of 
Chandler adopts a resolution approving the terms and conditions of this Article XI no 
sooner than sixty (60) days from June 22, 2015, in accordance with A.R.S. § 42-6206. 

B. Government Property Lease Excise Tax.  Except during any properly exercised 
abatement period thereof, the Owner/Developer will be responsible for the Government 
Property Lease Excise Tax (“GPLET”) pursuant to the Arizona Revised Statutes, Title 
42, Chapter 6, Article 5, during the term of the Lease.   

C. In accordance with A.R.S. § 42-6206(A), failure by the Owner/Developer to pay 
the GPLET during the nonabatement period of the Lease after notice and an opportunity 
to cure, in accordance with Section XII.A, is an Event of Default that could result in 
termination of the lease and divesting the Owner/Developer of any interest in or right of 
occupancy of the Property and/or Project. 

D. GPLET Abatement.  The City has determined that the development of the 
Property with the Project and the lease of all or a portion of the Project subject to tax 
abatement and tax liability under the Government Property Lease Excise Tax (A.R.S. § 
42-6201, et seq.) ("GPLET") will enhance the economic viability of the City in numerous 
ways, including, without limitation, (A) increasing transaction privilege tax revenues and 
other revenues to the City, (B) increasing the City’s employment base, (C) stimulating 
further economic development, and (D) otherwise improving and enhancing the 
economic welfare of the residents of the City; and (E) is not likely to occur without the 
benefits provided in this Agreement; and (F) will generate revenues and other benefits to 
the City that outweigh or are not disproportionate to the costs associated with these 
benefits. 

1. GPLET Procedure.   

a) City hereby acknowledges and agrees that if the Project is completed and 
Developer has otherwise satisfied its obligations, in all material respects, under this 
Agreement, then Developer shall be entitled to the statutorily-authorized eight (8) 
year abatement of GPLET available pursuant to the provisions of A.R.S. §§ 42-6201 
through 42-6210, inclusive.   
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b) Chandler acknowledges that Owner/Developer’s execution of this Agreement by 
Owner/Developer constitutes its or its permitted assigns’ application for the tax 
abatement provided by A.R.S. 42-6209(B).  

c) If the Project meets the statutory minimum requirements of the GPLET statutes, 
upon issuance of the last Certificate of Occupancy for the Project, (i) 
Owner/Developer may convey the Property to City, within not more than six (6) 
months from the date of the Project’s Certificate of Occupancy, by a special warranty 
deed in substantially the form of Exhibit G attached hereto and City shall accept such 
conveyance, and (ii) contemporaneously with such conveyance, City shall lease back 
the Property to Owner/Developer pursuant to a Government Property Land and 
Improvements Lease substantially in the form attached hereto as Exhibit H (the 
“Lease”).   

d) The term of the Lease shall be twenty-five (25) years from the date of conveyance 
of the Property to the City.   

e) The Property must be conveyed to the City free of all monetary liens or 
encumbrances other than liens for current property taxes and assessments not yet due 
and payable that shall remain Owner/Developer’s obligation for payment pursuant to 
the terms of the Lease.  Any deed of trust liens on the Property securing financing for 
development of the Project shall be released from the fee interest in the Property and 
converted to leasehold deeds of trust encumbering only Owner/Developer’s leasehold 
interest under the Lease contemporaneously with conveyance of the Property to City. 

XII. GENERAL PROVISIONS. 

A. Defaults.  

1. Events of Default.  It shall be a default under this Agreement if either Party 
fails to perform any of its obligations hereunder including 
Owner/Developer’s failure to pay the GPLET (see Section XI.C) 

2. Remedies.  In the Event of Default hereunder and failure by the defaulting 
Party to timely are the default as provided in Subsection XII.A.3, the non-
defaulting Party shall have all remedies available to it at law or in equity.  
Either Party may institute a legal action to cure, correct or remedy any 
default to enforce any covenant or agreement herein, or to enjoin any 
threatened or attempted violation, including suits for declaratory relief in the 
nature or mandamus and actions for damages, provided, however the claims 
for damages shall be limited to actual damages.  The Parties hereby waive 
any right to seek consequential, punitive, multiple exemplary or any other 
damages other than actual damages for a breach of this Agreement by either 
Party.   

3. Grace Periods; Notice and Cure.  Upon the occurrence of an Event of Default 
by a Party, such Party shall, upon receipt of written notice from the non-
defaulting Party, promptly proceed to cure or remedy such default.  Monetary 
defaults shall be cured within ten (10) days after defaulting Party’s receipt of 
such written notice and non-monetary defaults shall be cured within thirty 
(30) days after defaulting Party’s receipt of such written notice.  The non-
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defaulting Party shall not exercise any remedies pursuant to Subsection 
XII.A.2, until and unless the applicable cure period described in this 
Subsection XII.A.3 has expired and the default remains uncured at such time. 

B. Representations. 

1. City Representations. City represents and warrants to Owner/Developer that: 

a) City is a duly formed municipal corporation validly existing under 
Arizona law and that the individual(s) executing this Agreement on behalf of City is 
authorized and empowered to bind City. 

b) City has the full right, power and authorization to enter into and 
perform this Agreement and each of City’s obligations and undertakings under this 
Agreement, and City’s execution, delivery and performance of this Agreement have 
been duly authorized and agreed to in compliance with the requirements of its Charter 
and Arizona law. 

c) All consents and approvals necessary to the execution, delivery 
and performance of this Agreement have been obtained, and no further action needs 
to be taken in connection with such execution, delivery and performance; provided, 
however, the Parties hereby acknowledge and agree that pursuant to City’s City 
Charter additional documents may require approval from City Council with respect to 
the final form of GPLET Lease. 

2. Owner/Developer Representations.  Owner/Developer represents and warrants to 
City that:  

a) Owner/Developer is duly formed and validly existing under 
Arizona law.  

b) Owner/Developer has the full right, power and authorization to 
enter into and perform the obligations and undertakings of Owner/Developer under 
this Agreement, and the execution, delivery and performance of this Agreement has 
been duly authorized and agreed to in compliance with its organizational documents 
and Arizona law. 

c) All consents and approvals necessary to the execution, delivery 
and performance of this Agreement have been obtained, and no further action needs 
to be taken in connection with such execution, delivery and performance.   

C. No Waiver of Regulatory Power of City.  Unless specifically and explicitly stated 
herein, the City is not waiving any existing regulatory power routinely applied to 
development of similar projects or property within the City. 

D. Further Acts.  Each of the Parties hereto shall promptly and expeditiously execute and 
deliver all such documents and perform all such acts as reasonably necessary from 
time to time, to carry out the matters contemplated herein. 

E. Delays; Waivers.  Except as otherwise expressly provided in this Agreement, any 
delay by any Party in asserting any right or remedy under this Agreement shall not 
operate as a waiver of any such rights or limit such rights in any way; and any waiver 
in fact made by such Party with respect to any default by the other Party shall not be 
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considered as a waiver of rights with respect to any other default by the non-
defaulting Party or with respect to the particular default except to the extent 
specifically waived in writing.  

F. Force Majeure.  Notwithstanding any other term, condition or provision hereof to the 
contrary, in the event any Party hereto is precluded from satisfying or fulfilling any 
duty or obligation imposed upon such Party by the terms hereof due to labor strikes, 
material shortages, war, civil disturbances, weather conditions, natural disasters, acts 
of god, or other events beyond the control of such party, the time period provided 
herein for the performance by such Party of such duty or obligations shall be 
extended for a period equal to the delay occasioned by such events (each, a “Force 
Majeure Event”). 

G. Individual Nonliability.  No City Council member, City official, representative, agent, 
attorney or employee shall be personally liable to Owner/Developer or to any 
successor in interest of Owner/Developer, in the event of any default or breach by 
City or for any amount which may become due to Owner/Developer or its successor, 
or with respect to any obligation of City under this Agreement.  No officer, director, 
shareholder, member, manager, representative, agent or employee of 
Owner/Developer shall be personally liable to the City or to any successor in interest 
of City, in the event of any default or breach by Owner/Developer or for any amount 
which may become due to City or its successor, or with respect to any obligation of 
Owner/Developer under this Agreement.  

H. Waiver of Right to Trial by Jury. The Parties expressly covenant and agree that in the 
event of a dispute arising from this Agreement, each Party waives any right to a trial 
by jury. In the event of litigation, the Parties agree to submit to a trial before the 
court.    

I. Indemnifications, Warranties, and Representations Survive.  All representations and 
warranties contained in this Agreement (and in any instrument delivered by or on 
behalf of any Party pursuant hereto or in connection with the transactions 
contemplated hereby) are true on and as of the date so made, will be true in all 
material respects during the term of this Agreement.  In the event that any 
representation or warranty by a party is untrue, the other Party shall have all rights 
and remedies available at law, in equity, or as provided in this Agreement.  The 
provisions of this Agreement wherein a Party has explicitly indemnified, made 
warranty or representations to the other Party shall survive the expiration or earlier 
termination of this Agreement. 

J. Cancellation for Conflict of Interest.  This Agreement is subject to the cancellation 
provisions for conflicts of interest pursuant to A.R.S. §38-511. 

K. Governing Law.  This Agreement shall be governed by and construed under the laws 
of the State of Arizona.  This Agreement shall be deemed made and entered into in 
Maricopa County, Arizona. 

L. Successors & Assigns of Property.  All the provisions of this Agreement shall inure to 
the benefit of and be binding upon the successors and assigns of the Parties hereto 
pursuant to A.R.S. §9-500.05(D).   
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M. Recitals & Exhibits. The Recitals set forth in Article II are incorporated herein by this 
reference and form a part of this Agreement. The Parties agree that all references to 
the Exhibits incorporated into and attached to this Agreement are an integral part of 
this Agreement for all purposes. References to sections or exhibits are to those 
designated sections or exhibits that are a part of this Agreement unless otherwise 
qualified.  In the event of a conflict between the text of this Agreement and the 
attached or incorporated Exhibits, the text of this Agreement shall control.  A conflict 
among attached or incorporated Exhibits shall be resolved by the more specific 
Exhibit over the more general Exhibit, unless the context explicitly requires 
otherwise.  Notwithstanding the rest of this paragraph, the roadway configuration 
details shown in Exhibits D, D-1, F. and F-1 shall control over such detail shown in 
the PDP or Zoning Designation. 

N. Entire Agreement.  This Agreement constitute the entire agreement between the 
Parties pertaining to the subject matter hereof.  All prior and contemporaneous 
agreements, representations, and understandings of the Parties, oral or written, are 
hereby superseded and merged herein. 

O. Amendment. No change or addition is to be made to this Agreement except by 
written amendment executed by all the Parties. Within ten (10) days after any 
amendment to this Agreement, such amendment shall be recorded in the Official 
Records of Maricopa County, Arizona. 

P. Construction.  When used herein, the terms "include" or "including" shall mean 
without limitation by reason of the enumeration.  All grammatical usage herein shall 
be deemed to refer to the masculine, feminine, neuter, singular, or plural as the 
identity of the person or persons may require. If this Agreement uses the term “day,” 
it shall mean calendar day unless otherwise specified or modified.  If the last day of 
any time period stated herein should fall on a Saturday, Sunday, or legal holiday, then 
the duration of such time period shall be extended so that it shall end on the next 
succeeding day which is not a Saturday, Sunday, or legal holiday in the State of 
Arizona.  The section headings contained in this Agreement are for convenience in 
reference only and are not intended to define or limit the scope of any provision of 
this Agreement.  If a cross-reference within any provision cites a particular section or 
subsection number of this Agreement, it shall be a reference to the referred section or 
subsection and its subparts.  

Q. No Partnerships, Third Parties.  It is not intended by this Agreement to, and nothing 
contained in this Agreement shall, create any partnership, joint venture or other 
arrangement between the Parties. No term or provision of this Agreement is intended 
to, or shall, be for the benefit of any Person not a party hereto, and no such other 
Person shall have any right or cause of action hereunder, except for permitted 
transferees or assignees to the extent that they assume or succeed to the rights and/or 
obligations of Owner/Developer under this Agreement  

R. Notices.  All notices, demands or other communications given hereunder shall be in 
writing and shall be deemed to have been fully delivered upon personal delivery or as 
of the second business day after mailing by United States Mail, postage prepaid, by 
Certified Mail, return receipt requested, addressed as follows: 
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To City:    City Manager 
City of Chandler 
175 Arizona Avenue, Fifth Floor 
Chandler, AZ  85225-5540 

Mailing address:   Post Office Box 4008,  
Mailstop 605 
Chandler, Arizona 85244 

Copy to:    City Attorney 
Chandler City Attorney Office  
175 Arizona Avenue, Second Floor 
Chandler, AZ  85225-5540  

Mailing address:   Post Office Box 4008, MS 602 
Chandler, Arizona 85244 

To Owner/   DC Land, LLC 
Developer:  2415 East Camelback Road, Suite 700  
  Phoenix, Arizona  85016  
  Attn: Thomas F. Gardner 
 
Copy to:    Michael Withey 

 Withey Morris, P.L.C. 
2525 E. Biltmore Circle, Suite A-212 
Phoenix, AZ  85016 

Notice of address may be changed by any Party by giving notice to the other Parties 
in writing of a change of address.  Such change shall be deemed to have been 
effectively noticed five days after mailed by the Party changing its address. 

S. Limited Severability. 

1. In the unlikely event that any provision of this Agreement is declared void or 
unenforceable, such provision shall be deemed severed from this Agreement and this 
Agreement shall otherwise remain in full force and effect.  Notwithstanding the 
foregoing sentence, however, this Agreement shall retroactively be deemed reformed 
to the extent reasonably possible in such a manner so that the reformed Agreement 
provides essentially the same rights and benefits (economic and otherwise) to the 
Parties as if such severance and reformation were not required.  The Parties further 
agree, in such circumstances, to do all acts and to execute all amendments, 
instruments, and consents necessary to accomplish and to give effect to the purposes 
of this Agreement, as reformed. 

2. If the Agreement cannot be retroactively reformed in such a way that it provides 
essentially the same rights and benefits to the Parties then either Party may terminate 
the Agreement without further rights or liabilities to the other Party other than those 
that expressly survive termination. 

T. Attorneys’ Fees.  If any judicial proceeding is initiated by any Party hereto with 
respect to this Agreement, the prevailing Party shall be entitled to recover, in addition 
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to any other relief to which it is entitled, its costs and expenses incurred in connection 
with such legal proceeding (including non-judicial proceedings), including, without 
limitation, its reasonable attorneys’ fees.  

U. Recordation.  This Agreement shall be recorded in its entirety in the Official Records 
of Maricopa County, Arizona not later than ten (10) days after execution of the 
Agreement by the Parties. 

V. Time of Essence.  Time is of the essence of this Agreement. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the dates 
written below. 

(Signatures on following page) 

  





EXHIBIT B 

Incorporation of DC Heights Urban Living 

Preliminary Development Plan 

The original DC Heights Development Agreement includes a hard copy of the DC Heights 

Urban Living Preliminary Development Plan.  The copy recorded in the office of the Maricopa 

County Recorder’s office; however, does not include it.  Exhibit B is nonetheless incorporated 

into this Agreement in accordance with Section II.A. 









































































































              EXHIBIT C

       City Ordinance #4597
          Zoning Ordinance















               EXHIBIT E

LOCATIONS FOR DEMOLITION





            EXHIBITS  F and  F-1







EXHIBIT G 

Special Warranty Deed 

For and in consideration of Ten Dollars ($10.00) and other good and valuable 

consideration, __________________________________, an Arizona limited liability 

company ("Grantor") does hereby sell and convey to CITY OF CHANDLER, an Arizona 

municipal  corporation,  whose address  is ___________________________________ the 

following described real property  situated in Maricopa County, Arizona, together with all 

improvements situated thereon and all rights and privileges appurtenant thereto ("Property"): 

See Attachment 1 attached hereto and by this reference incorporated herein. 

SUBJECT TO all taxes and assessments, reservations, water rights, claims or title to 

water, any and all easements, rights-of­way, covenants, conditions, restrictions, liens and 

encumbrances of record or that would be shown by an accurate survey of the Property. 

Grantor does warrant and agree to defend the title against its acts and none other. 

IN WITNESS WHEREOF, the undersigned has executed this Special Warranty Deed as 

of this ______ day of     ,  . 

GRANTOR: 

By: 

Its: 



STATE OF ARIZONA ) 

) ss. 

County of Maricopa ) 

The foregoing instrument was acknowledged before me this _____ day of 

, 20__, by , as of , an 

, on behalf of the company. 

Notary Public 

My commission expires: 



EXHIBIT H 

LAND AND IMPROVEMENTS LEASE 

THIS LAND AND IMPROVEMENTS LEASE ("Lease") is made and entered into as of 

the day of _________________, 2015 (the "Effective Date") by and between the CITY OF 

CHANDLER, an Arizona municipal corporation  ("Landlord"),  and  DC LAND, L.L.C., an 

Arizona limited liability  company  ("Tenant"). Landlord and Tenant shall be referred to in this 

Agreement, collectively as "Parties," and individually as a "Party." 

RECITALS 

A. Landlord and Tenant are entering into this Lease pursuant to that certain Development 

Agreement dated   , 2015 and recorded ______________, 20__ as Instrument 

No. _____ in the Official Records of Maricopa County, Arizona (the "DC Heights Development 

Agreement"), and City Resolution No. 4884.  Additionally the City Council has approved the 

Government Property Lease Tax (“GPLET”) provisions of the DC Heights Development 

Agreement on ____________, 2015 through adoption of Resolution No. _____, dated 

_____________, 2015. 

B. Landlord has title of record to the real property legally described on Attachment 1 

attached hereto and incorporated herein, together with all rights and privileges appurtenant 

thereto, and all present and future improvements thereon (collectively, the "Premises"). The 

Premises consist of a residential apartment project containing ___ total apartment units, as well 

as related amenities and improvements. 

C. The Premises are "Government Property Improvements" as defined in A.R.S. 

§42- 6201(2), Landlord is a "Government Lessor" as defined in A.R.S. §42-6201(1), and Tenant

is a "Prime Lessee" under A.R.S. §42-6201(4). 

D. The Premises are located in a single central business district in a redevelopment 

area established pursuant to Title 36, Chapter  12, Article 3 of Arizona Revised Statutes (A.R.S. 

§§36-1471 et seq.).  The construction of the Premises resulted in an increase in property value of 

at least one hundred percent. 

E. The Premises will be subject to the Government Property Lease Excise Tax as 

provided for under ARS §42-6202.  Pursuant to the Development Agreement and Resolution 

_____, Landlord will abate the GPLET for the period beginning on the Effective Date and 

ending eight years thereafter, all as provided in A.R.S. §42-6209(A). 

F. The Landlord acknowledges that construction of the Premises is redevelopment of 

the real property described in Attachment 1 resulting in improvements to and new uses of such 

property, in that the Landlord and the general public will directly and indirectly realize 

substantial tangible and intangible benefits from the redevelopment of such land and the 

construction of the Premises described  herein,  including,  without  limitation,  the 

redevelopment  of the downtown area of Chandler as well as a key commercial  area within the 

corporate boundaries of the City of Chandler, the facilitation of the expansion of the employment 

base within the City of Chandler, incentivizing the redevelopment of adjacent properties, and 

other benefits more particularly described in the Development Agreement.  



2 

G. But for the GPLET abatement described in Recital E above, Tenant would not 

have caused  the Premises to be constructed. 

LEASE AGREEMENT 

NOW THEREFORE and in consideration of the rent and of the covenants and 

agreements hereinafter set forth to be kept and performed by Tenant, Landlord hereby leases to 

Tenant and Tenant hereby leases from Landlord the Premises, subject to and upon all of the 

terms, covenants and agreements hereinafter set forth. 

I.   Quiet Enjoyment.  Landlord covenants and agrees with Tenant that conditioned upon 

Tenant's paying the rent and other sums herein provided and performing and fulfilling, in all 

material respects, the covenants, agreements, conditions and provisions herein to be kept, 

observed or performed by Tenant, Tenant may at all times during the Term hereof peaceably, 

quietly and exclusively have, hold and enjoy the Premises. 

2. Term. The term of this Lease shall be for twenty-five (25) years, commencing on 

the Effective Date and ending at midnight on the 25th anniversary of the Effective Date, subject 

to earlier termination as provided herein ("Lease Term" or "Term"). 

3. Tenant’s Payment Obligations:  During the Term, Tenant shall pay the following 

3.1 Rent. Tenant covenants to pay to Landlord as rent for the Premises the sum of 

$1.00 per year on the Effective Date and every anniversary thereof. Tenant shall, without 

prejudice to its right to terminate this Lease as provided herein, have the right to prepay the rent 

for the entire Term. 

3.2 Government Property Lease Excise Tax. As required under A.R.S. §§42- 6206, 

Tenant is hereby notified of its potential tax liability under the GPLET provisions of A.R.S. 

§§42-6201 through 42-6209, as now or hereafter amended. Failure by Tenant to pay the tax after 

notice and an opportunity to cure could result in divesting Tenant of any interest in or occupancy 

of the Premises to which this Lease applies. However, Landlord hereby abates Tenant's GPLET 

obligation for the Premises pursuant to A.R.S. §42- 6209 for an eight (8) year period 

commencing on the Effective Date. Landlord hereby waives any statutory requirement that 

Tenant apply for such abatement. Landlord agrees to take any additional action as necessary for 

Tenant to qualify for GPLET tax treatment so that (i) the period of abatement for the Premises 

will run for a period of eight (8) years from the Effective Date, and (ii) the Premises will be 

taxed as "government property improvements" in accordance with A.R.S. §§42-6201 through 42-

6209, as now or hereafter amended from the expiration of the eight (8) year abatement period 

through the end of the Term (the "Abatement Period"). Following the Abatement Period, Tenant 

shall pay the GPLET pursuant to the rates specified in A.R.S. §§42-62038. 

4. Leasehold Mortgage of Premises. 

4.1     Tenant is hereby given the absolute right without the Landlord's consent to create a 

security interest in Tenant's leasehold interest under this Lease (and in any subleases and the 

rents, income and profits therefrom) by mortgage, deed of trust or collateral assignment or 

otherwise. Any such security interest shall be referred to herein as a "Leasehold Mortgage," and 

the holder of a Leasehold Mortgage shall be referred to herein as a "Leasehold Mortgagee." 

4.2 No liability for the performance of Tenant's covenants and agreements hereunder 

shall attach to or be imposed upon any Leasehold Mortgagee, unless such Leasehold Mortgagee 
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forecloses its interest and becomes the Tenant hereunder, following which the liability shall 

attach only during the term of ownership of the leasehold estate by said Leasehold Mortgagee. 

5. Taxes; Lease Obligations. 

5.1 Other Taxes. Tenant shall pay and discharge all general and special real estate 

and/or personal property taxes and assessments levied or assessed against or with respect to the 

Premises during the Term hereof and all charges, assessments or other fees payable with respect 

to or arising out of this Lease and all recorded deed restrictions affecting or relating to the 

Premises. Any sales, use, excise or transaction privilege tax consequence incurred by Landlord 

because of this Lease or in relation to the Premises or improvements included therein may be 

passed on to the Tenant either directly, if applicable, or as "Additional Rent”.  

5.2 Protest. Tenant may, at its own cost and expense, protest and contest, by legal 

proceedings or otherwise, the validity or amount of any such tax or assessment herein agreed to 

be paid by Tenant and shall first pay said tax or assessment under protest if legally required as a 

condition to such protest and contest, and the Tenant shall not in the event of, and during, the 

bona fide prosecution of such protest or proceedings be considered in default with respect to the 

payment of such taxes or assessments in accordance with the terms of this Lease. 

5.3 Procedure. Landlord agrees that any proceedings contesting the amount or 

validity of taxes or assessments levied against the Premises or against the rentals payable 

hereunder may be filed or instituted in the name of Landlord or Tenant, as the case may require 

or permit, and the Landlord does hereby appoint the Tenant as its agent and attorney-in-fact, 

during the Term, to execute and deliver in the name of the Landlord any document, instrument or 

pleading as may be reasonably necessary or required in order to carry on any contest, protest or 

proceeding contemplated in this Section. Tenant shall hold the Landlord harmless from any 

liability, damage or expense incurred or suffered in connection with such proceedings. 

6. Use. Subject to the applicable provisions of this Lease and A.R.S. §42-620 I 

(2), the Premises may be used and occupied by Tenant as a multi-family apartment complex. 

Landlord Non-Responsibility.  Landlord shall have no responsibility, obligation or 

liability under this Lease whatsoever with respect to any of the following: 

7.1 Utilities, including gas, heat, water, light, power, telephone, sewage, and any 

other utilities supplied to the Premises; 

7.2 Disruption in the supply of services or utilities to the Premises; 

7.3 Maintenance, repair or restoration of the Premises; or 

7.4 Any other cost, expense, duty, obligation, service or function related to the 

Premises. 

8. Entry by Landlord.  Landlord and Landlord’s agents shall have the right at 

reasonable times and upon reasonable notice to enter upon the Premises for inspection, except 

that Landlord shall have no right to enter portions of any building or apartment dwelling unita on 

the Premises without consent of the occupant or as provided by law; and provided that no such 

entry shall unreasonably interfere with the conduct of Tenant’s business on the Premises.  Tenant 

shall have the right to accompany Landlord  at all times during any such inspection.  
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9. Alterations.  Tenant shall have the right, in its sole and absolute discretion, and 

without the consent of Landlord, to construct additional improvements on the Premises, and to 

make subsequent alterations, additions or other changes to any improvements or fixtures on the 

Premises existing from time to time, and the Premises shall constitute all such improvements as 

they exist from time to time.  In connection with any action which Tenant may take with respect 

to Tenant’s rights pursuant hereto, Landlord shall not be responsible for and Tenant shall pay all 

costs, expenses and liabilities arising out of or in any way connected with such improvements, 

alterations, additions or other changes made by Tenant, including without limitation 

materialmens’ and mechanic’s liens.  Tenant covenants and agrees that Landlord shall not be 

called upon or be obligated to make any improvements, alterations or repairs whatsoever in or 

about the Premises, and Landlord shall not be liable or accountable for any damages to the 

Premises or any property located thereon.  Subject to the provisions of Section 13, Tenant shall 

have the right, in its sole and absolute discretion, and without the consent of Landlord, at any 

time to demolish or substantially demolish improvements located upon the Premises.  In making 

improvements and alterations, Tenant shall not be deemed Landlord’s agent and shall hold 

Landlord harmless from any expense or damage Landlord may incur or suffer.   

10. Easements, Dedications and Other Matters.  At the request of Tenant, Landlord 

shall (i) dedicate or initiate a request for dedication to public use of the improvements owned by 

Landlord within any roads, alleys or easements and convey any portion so dedicated to the 

appropriate governmental authority, (ii) consent to the making and recording, or either, of any 

map, plat, condominium documents, or declaration of covenants, conditions and restrictions of or 

relating to the Premises or any part thereof, (iii) join in granting any easements on the Premises, 

and (iv) execute and deliver (in recordable form where appropriate) all other instruments 

requested by Tenant with respect to Landlord’s status as fee title owner of the Premises, and (v) 

perform all other acts reasonably necessary or appropriate in connection with the development, 

construction, demolition, redevelopment or reconstruction of the Premises. 

11. Insurance.  During the Term, the Tenant shall, at Tenant’s expense, maintain 

general commercial liability insurance against claims for personal injury, death or property 

damage occurring in, upon or about the Premises, with limits of liability not less than 

$2,000,000.00 single occurrence and $4,000,000 for aggregate limit.  Tenant’s policy for general 

liability insurance shall name Landlord and all Leasehold Mortgagees as additional insureds.  

Upon ten (10) days prior written notice from Landlord, Tenant shall provide to Landlord 

certificates of insurance for such insurance policies or copies thereof required to be carried by 

Tenant under this Section 11.  Tenant may self-insure the coverages required by this Section 11 

with the prior approval of Landlord, which will not be unreasonably withheld, and may maintain 

such reasonable deductibles and retention amounts as Tenant may determine. 

12. Liability; Indemnity.  Except for any claims and liabilities which could have been 

asserted against Landlord if Landlord were not the owner of the Premises or if Landlord were not 

a party to this Lease, Tenant covenants and agrees that Landlord shall be free from liability and 

claims for damages by reason of any injury to any person or persons, including Tenant, or 

property of any kind whatsoever and to whomsoever while in, upon or in any way connected 

with the Premises during the Term or any extension hereof, or any occupancy hereunder, and 

Tenant hereby covenants and agrees to indemnify and hold harmless Landlord from all liability, 

loss, costs and obligations on account of or arising out of any such injuries or losses, however 

occurring, unless caused by the sole gross negligence, willful misconduct or purposeful omission 
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of Landlord, its elected officials, agents, or employees.  Landlord agrees that Tenant shall have 

the right to contest the validity of any and all such claims and defend, settle and compromise any 

and all such claims of any kind or character and by whomsoever claimed, in the name of 

Landlord, as Tenant may deem necessary, provided that the expenses thereof shall be paid by 

Tenant.  The provisions of this Section shall survive the expiration or other termination of this 

Lease. 

13. Fire and Other Casualty.  In the event that all or any portion of any improvements 

or fixtures within the Premises shall be totally or partially destroyed or damaged by fire or other 

casualty, then, at Tenant’s election, either: (i) this Lease shall continue in full force and effect, 

and, subject to the applicable provisions of this Lease and Tenant, at Tenant’s sole cost and 

expense, shall rebuild or repair the same; or (ii) this Lease shall terminate with respect to all of 

the Premises or to such portions of the Premises as Tenant may elect. Landlord and Tenant agree 

that the provisions of A.R.S. § 33-343 shall not apply to this Lease.  In the event that, subject to 

the applicable provisions of this Lease, Tenant elects to repair or rebuild the improvements, any 

such repair or rebuilding shall be performed at the sole cost and expense of Tenant.  If there are 

insurance proceeds resulting from such damage or destruction, Tenant shall be solely entitled to 

such proceeds, whether or not Tenant rebuilds or repairs the improvements or fixtures, subject to 

the applicable provisions of this Lease and of any Leasehold Mortgage. 

14. Condemnation. 

14.1 Entire or Partial Condemnation.  If the whole or any part of the Premises shall be 

taken in condemnation proceedings, or by any right of eminent domain, or for any public or 

quasi-public use, or if Landlord shall deliver to a governmental authority a deed in lieu of 

condemnation or eminent domain by any competent authority for any public use or purposes 

during the Term, this Lease shall terminate with respect to the part of the Premises so taken and 

any other portion of the Premises as may be specified by Tenant.  Tenant reserves unto itself the 

right to claim any and all condemnation awards and to prosecute its claim in all appropriate 

courts and agencies for any award or damages based upon loss, damage or injury to its leasehold 

interest (as well as relocation and moving costs), and Landlord shall have no interest therein.  In 

consideration of Tenant’s payment for all of the cost of construction of the improvements 

constituting the Premises, Landlord hereby assigns to Tenant all claims, awards and entitlements 

relating to the Premises arising from the exercise of the power of condemnation or eminent 

domain. 

14.2 Continuation of Lease.  In the event of a taking of less than all of the Premises, 

this Lease shall continue in effect with respect to the portion of the Premises not so taken or so 

specified by Tenant to be removed from this Lease. 

14.3 Temporary Taking.  If the temporary use of the whole or any part of the Premises 

or the appurtenances thereto shall be taken, the Term shall not be reduced or affected in any way. 

The entire award of such taking (whether paid by way of damages, rent, or otherwise) shall be 

payable to Tenant, subject to the applicable provisions of this Lease and of any Leasehold 

Mortgage. 

14.4 Notice of Condemnation.  In the event any action is filed to condemn the 

Premises or Tenant’s leasehold estate or any part thereof by any public or quasi-public authority 

under the power of eminent domain or in the event that an action is filed to acquire the temporary 

use of the Premises or Tenant’s leasehold estate or any part thereto, or in the event that action is 
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threatened or any public or quasi-public authority communicates to Landlord or Tenant its desire 

to acquire the temporary use thereof, by a voluntary conveyance or transfer in lieu of 

condemnation, either Landlord or Tenant shall give prompt notice thereof to the other and to any 

Leasehold Mortgagee.  Landlord, Tenant and each Leasehold Mortgagee shall each have the 

right, at its own cost and expense, to represent its respective interest in each proceeding, 

negotiation or settlement with respect to any taking or threatened taking.  No agreement, 

settlement, conveyance or transfer to or with the condemning authority affecting Tenant’s 

leasehold interest shall be made without the consent of Tenant and each Leasehold Mortgagee. 

15. Termination Option. 

15.1 Grant of Option.  Tenant or its successor, including any successor to Tenant’s 

interest hereunder by foreclosure sale, trustee sale, or deed in lieu of foreclosure, shall have the 

option, in its sole and absolute discretion, exercisable by written notice to Landlord for any 

reason or for no reason, to terminate this Lease effective thirty (30) days after the date of such 

notice (“Option”).   

15.2 Title Vesting in Tenant. Simultaneously therewith, and effective as of any 

termination of this Lease, title to the Premises (including all improvements constituting a part 

thereof) shall automatically vest in Tenant and Landlord shall comply with the obligations under 

Section 20. 

15.3 Leasehold Mortgagees and Tenant.  If there are any Leasehold Mortgagees, 

Tenant may not as of such time terminate, modify or waive its Option under this Section 15 

without the written approval of the Leasehold Mortgagees, and Landlord will not recognize or 

consent thereto without such approval. 

16. Assignment; Subletting. 

16.1 Transfer by Tenant.  At any time, and from time to time, Tenant shall have the 

right, in its sole discretion, to assign this Lease and Tenant’s leasehold interest as set forth in 

Subsection 16.2, or to sublease all of or any part of the Premises to any person or entity for any 

use permitted under this Lease, without the consent of the Landlord. 

16.2 Liability.  Each assignee, other than any residential subtenant, shall assume all of 

the obligations of Tenant under this Lease (but not for liabilities or obligations arising prior to 

such assignment becoming effective).  Each assignment shall automatically release the assignor 

from any personal liability in respect of any obligations or liabilities arising under this Lease 

from and after the date of assignment, and Landlord shall not seek recourse for any such liability 

against any assignor or its personal assets.  Landlord agrees that performance by a subtenant or 

assignee of Tenant’s obligations under this Lease shall satisfy Tenant’s obligations hereunder 

and Landlord shall accept performance by any such subtenant. 

17. Default Remedies; Protection of Leasehold Mortgagee and Subtenants. 

17.1 Default.  Each of the following is a “Default” under this Lease: (a) Tenant’s 

failure to pay rent or other sums required to be paid by Tenant under this Lease within fifteen 

(15) days following Tenant’s receipt of written notice from Landlord stating that such payment 

was not made prior to its due date; or (b) the Tenant shall not have performed any of the other 

covenants, terms, conditions or provisions of this Lease within ninety (90) days after Tenant’s 

receipt of written notice from Landlord specifying such failure; provided, however, that with 

respect to those failures that cannot with due diligence be cured within such ninety (90) day 
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period, Tenant shall not be deemed to be in default hereunder if Tenant commences to cure such 

default within such ninety (90) day period and thereafter continues the curing of such default in 

good-faith with all due diligence.   

17.2 Remedies.  Upon the occurrence of any Default by Tenant and its continuance 

beyond any applicable grace or cure period set forth in Section 17.1, subject to the rights, 

privileges and protections granted to Leasehold Mortgagee pursuant to this Section 17 and 

Section 18 hereof, Landlord shall have the right and option to pursue all remedies available to it 

at law or in equity, provided, however that Landlord shall have the right to terminate this Lease 

only with respect to a Default for a failure of Tenant to procure and maintain insurance as 

required under Section 11 of this Lease and failure to pay GPLET in accordance with the state 

law.  Any such right to terminate shall be exercised by Landlord through the delivery of written 

notice to Tenant and all Leasehold Mortgagees, in which case the Premises shall be subject to the 

provisions of Section 20.  Notwithstanding the foregoing or any provision of this Lease to the 

contrary, Landlord and Tenant each hereby waive any right to seek consequential, punitive, 

multiple, exemplary or any other damages other than actual damages for a breach of this Lease 

by either Party.  

It is expressly understood (i) time shall be of the essence; (ii) the failure of Landlord to 

exercise any right hereunder shall not constitute a waiver of any other or further default of 

Tenant, including any other or further default in the payment of Rent when due; and (iii) except 

as provided in this Section 17.2, the enumeration herein of express rights, options and privileges 

shall not limit Landlord thereto nor deprive Landlord of any other remedy or action or cause of 

action by reason of any default of Tenant, notwithstanding termination of Tenant’s right to 

possession. 

Tenant shall pay Landlord for all costs and expenses, including reasonable attorneys’ fees 

and interest on all sums due at the rate of 10% per annum, compounded monthly from each due 

date until paid in full, incurred by Landlord in connection with the recovery of any rent due and 

unpaid under the terms of this Lease. 

17.3 Leasehold Mortgagee Default Protections. If any Leasehold Mortgagee notifies 

Landlord in writing of the existence of its Leasehold Mortgage, and the name and address of the 

Leasehold Mortgagee, then, notwithstanding anything to the contrary to this Lease, until the 

time, if any, that the Leasehold Mortgage held by such Leasehold Mortgagee shall be satisfied 

and released of record or the Leasehold Mortgagee notifies Landlord in writing that its Leasehold 

Mortgage has been satisfied: 

   (i) No act or agreement between or on the part of Landlord or 

Tenant to cancel, terminate, surrender, or modify this Lease or Tenant’s right to possession shall 

be binding upon or effective as against the Leasehold Mortgagee without its prior written 

consent. 

 

   (ii) Concurrently with any notice, demand, election or other 

communication that Landlord gives to Tenant hereunder (hereafter collectively “Notices”), 

Landlord shall give a copy of each such Notice to the Leasehold Mortgagee at the address 

designated by it.  No Notice given by Landlord to Tenant shall be binding upon or affect Tenant 
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or the Leasehold Mortgagee unless a copy of the Notice shall be given to the Leasehold 

Mortgagee pursuant to this subsection.  

   (iii) The Leasehold Mortgagee shall have the right for a period 

of sixty (60) days after the expiration of any grace period afforded Tenant to perform any term, 

covenant, or condition and to remedy any default by Tenant hereunder or such longer period as 

the Leasehold Mortgagee may reasonably require to effect a cure, and Landlord shall accept such 

performance with the same force and effect as if furnished by Tenant, and the Leasehold 

Mortgagee shall thereby and hereby be subrogated to the rights of Landlord. The Leasehold 

Mortgagee shall have the right to enter upon the Premises to give such performance. 

   (iv) In case of a default by Tenant in the performance or 

observance of any nonmonetary term, covenant or condition to be performed by it hereunder, if 

the Leasehold Mortgagee reasonably determines that such default cannot be cured without taking 

possession of the Premises, in such Leasehold Mortgagee’s reasonable opinion, or if the 

Leasehold Mortgagee cannot cure such default, then Landlord shall not serve a notice of lease 

termination pursuant to Section 17.2, if and so long as: 

    (A) the Leasehold Mortgagee shall proceed diligently to 

obtain possession of the Premises as mortgagee (including possession by a receiver), and, upon 

obtaining such possession, shall proceed diligently to cure such defaults as are reasonably 

susceptible of cure (subject to any order by a court of competent jurisdiction staying or otherwise 

precluding such Leasehold Mortgagee from obtaining such possession); or 

    (B) the Leasehold Mortgagee shall institute foreclosure 

proceedings and diligently prosecute the same to completion (unless in the meantime it shall 

acquire Tenant’s estate hereunder, either in its own name or through a nominee, by assignment in 

lieu of foreclosure and subject to any order by a court of competent jurisdiction staying or 

otherwise precluding such Leasehold Mortgagee from obtaining such possession). 

The Leasehold Mortgagee shall not be required to obtain possession or to continue in 

possession as mortgagee of the Premises pursuant to clause (A) above, or to continue to 

prosecute foreclosure proceedings pursuant to clause (B) above, if and when the default has been 

cured.  

   (v) If any Leasehold Mortgagee is prohibited from 

commencing or prosecuting foreclosure or other appropriate proceedings in the nature thereof by 

any process or injunction issued by any court or by reason of any action by any court having 

jurisdiction of any bankruptcy or insolvency proceeding involving Tenant, the times specified in 

Subsections (iv)(A) and (B) above, for commencing or prosecuting foreclosure or other 

proceedings shall be extended for the period of the prohibition. 

   (vi) No option of Tenant hereunder may be exercised, and no 

consent of Tenant allowed or required hereunder shall be effective, without the prior written 

consent of any Leasehold Mortgagee. 

17.4 Protection of Subtenant. Landlord covenants that, notwithstanding any default 

under or termination of this Lease or of Tenant’s possessory rights, Landlord: (i) shall not disturb 

the peaceful possession of the subtenant under its sublease so long as the subtenant complies 

with the terms and conditions of its sublease, and in the event of a default by a subtenant, 

Landlord may only disturb the possession or other rights of the subtenant as provided in the 
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tenant’s sublease, (ii) shall recognize the continued existence of the sublease, (iii) shall accept 

the subtenant’s attornment, as subtenant under the sublease, to Landlord, as landlord under the 

sublease, and (iv) shall be bound by the provisions of the sublease, including all options, to the 

extent such provisions can be performed by Landlord.  Notwithstanding anything to the contrary 

in this Lease, no act or agreement between or on the part of Landlord or Tenant to cancel, 

terminate, surrender or modify this Lease or Tenant’s right to possession shall be binding upon 

or effective as against any subtenant without its prior written consent.   

17.5 Liability of Leasehold Mortgagee. If any Leasehold Mortgagee becomes the 

Tenant hereunder, by foreclosure of the Leasehold Mortgage, or under a new Lease pursuant to 

Section 18 below, the Parties agree and acknowledge that such Leasehold Mortgagee shall not be 

liable or responsible for and shall not be deemed to have assumed liability for any prior actions, 

omissions, defaults, breaches or other events caused by or relating to any prior Tenant and such 

Leasehold Mortgagee shall only be liable and responsible for acts, omissions, defaults, breaches 

or events occurring while it is Tenant, but the prior Tenant(s) shall not be released from liability 

for prior occurrences. 

18. New Lease. 

18.1 Right to Lease.  Landlord agrees that, in the event of termination of this Lease for 

any reason (including but not limited to any Default by Tenant), at the request of the then first 

priority Leasehold Mortgagee, Landlord will enter into a new lease of the Premises with the most 

senior Leasehold Mortgagee requesting a new lease, which new lease shall commence as of the 

date of termination of this Lease and shall run for the remainder of the original Term of this 

Lease, at the rent and upon the terms, covenants and conditions herein contained, provided: 

(i) Such Leasehold Mortgagee shall make written request upon Landlord for the new 

lease within sixty (60) days after the date such Leasehold Mortgagee receives written notice from 

Landlord that the Lease has been terminated; 

   (ii) Subject to the terms of Section 17.5 above, upon execution 

and delivery of any such new lease the Leasehold Mortgagee shall pay to Landlord any and all 

sums which would, at that time, be due and unpaid pursuant to this Lease but for its termination, 

and in addition thereto all reasonable expenses, including reasonable attorneys’ fees, which 

Landlord shall have incurred by reason of such termination; 

   (iii) Such Leasehold Mortgagee shall perform and observe all 

covenants in this Lease to be performed and observed by Tenant, and, subject to the terms of 

Section 17.3 above, shall further remedy any other conditions which Tenant under the Lease was 

obligated to perform under its terms, to the extent the same are reasonably susceptible of being 

cured by the Leasehold Mortgagee; and 

   (iv) The Tenant under the new lease shall have the same right 

of occupancy to the buildings and improvements on the Premises as Tenant had under the Lease 

immediately prior to its termination.  Notwithstanding anything to the contrary expressed or 

implied in this Lease, any new lease made pursuant to this Section 18 shall have the same 

priority as this Lease with respect to any mortgage, deed of trust, or other lien, charge, or 

encumbrance on the fee of the Premises, and any sublease under this Lease shall be a sublease 

under the new Lease and shall not be deemed to have been terminated by their termination of this 

Lease. 
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18.2 No Obligation.  Nothing herein contained shall require any Leasehold Mortgagee 

to enter into a new lease pursuant to this Section 18 or to cure any default of Tenant referred to 

above. 

18.3 Possession.  If any Leasehold Mortgagee shall demand a new lease as provided in 

this Section 18, Landlord agrees, at the request of, on behalf of and at the expense of the 

Leasehold Mortgagee, upon a guaranty from it reasonably satisfactory to Landlord, to institute 

and pursue diligently to conclusion the appropriate legal remedy or remedies to oust or remove 

the original Tenant from the Premises, but not any subtenants actually occupying the Premises or 

any part thereof. 

18.4 Grace Period.  Unless and until Landlord has received notice from each Leasehold 

Mortgagee that the Leasehold Mortgagee elects not to demand a new lease as provided in this 

Section 18, or until the period therefore has expired, Landlord shall not cancel or agree to the 

termination or surrender of any existing subleases nor enter into any new leases or subleases with 

respect to the Premises without the prior written consent of each Leasehold Mortgagee. 

18.5 Effect of Transfer.  Neither the foreclosure of any Leasehold Mortgage (whether 

by judicial proceedings or by virtue of any power of sale contained in the Leasehold Mortgage), 

nor any conveyance of the leasehold estate created by this Lease by Tenant to any Leasehold 

Mortgagee or its designee by an assignment or by a deed in lieu of foreclosure or other similar 

instrument shall require the consent of Landlord under, or constitute a default under, this Lease, 

and upon such foreclosure, sale or conveyance, Landlord shall recognize the purchaser or other 

transferee in connection therewith as the Tenant under this Lease. 

19. No Merger.  In no event shall the leasehold interest, estate or rights of Tenant 

hereunder, or of any Leasehold Mortgagee, merge with any interest, estate or rights of Landlord 

in or to the Premises.  Such leasehold interest, estate and rights of Tenant hereunder, and of any 

Leasehold Mortgagee, shall be deemed to be separate and distinct from Landlord’s interest, 

estate and rights in or to the Premises, notwithstanding that any such interests, estates or rights 

shall at any time be held by or vested in the same person, corporation or other entity. 

20. Surrender, Reconveyance. 

20.1 Reconveyance Upon Termination or Expiration.  On the last day of the Term or 

upon any termination of this Lease, whether under Section 15, Section 17 or otherwise, title to 

the Premises (including all improvements constituting a part thereof) shall automatically vest in 

Tenant or its successor, or Tenant’s successor by foreclosure, as the case may be, at no cost or 

expense to Tenant other than as set forth in Section 20.4 below.  Notwithstanding the foregoing, 

such automatic vesting shall not occur for any termination of this Lease if a Leasehold 

Mortgagee exercises its rights pursuant to Section 17 and enters into a new lease as described 

therein, or until Landlord has received notice from each Leasehold Mortgagee that the Leasehold 

Mortgagee elects not to demand a new lease as provided in Section 17, or until the period 

therefor has expired. Without limiting the generality of Section 17, such new lease shall include 

this Section 20.1 which will allow title to the Premises to vest in Leasehold Mortgagee, as the 

new Tenant thereunder, or any successor in interest to such Leasehold Mortgagee, upon the 

expiration or other termination of such new lease. 

20.2 Reconveyance Documents.  Without limiting the foregoing, promptly upon 

Tenant’s request therefor, Landlord shall execute and deliver to Tenant: (i) a special warranty 
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deed and bill of sale reconveying all of Landlord’s right title and interest in the Premises 

(including all improvements constituting a part thereof) to Tenant; (ii) a memorandum in 

recordable form reflecting the termination of this Lease; (iii) an assignment of Landlord’s right, 

title and interest in and to all licenses, permits, guaranties and warranties relating to the 

ownership or operation of the Premises to which Landlord is a party and which are assignable by 

Landlord; and (iv) such other reasonable and customary documents as may be required by 

Tenant or its title insurer including, without limitation, FIRPTA, owner’s affidavits and 

mechanic’s lien affidavits, to confirm the termination of this Lease and the revesting of title to 

the Premises (including all improvements constituting a part thereof) in all respects in Tenant or 

its successor, or Tenant’s successor by foreclosure, as the case may be. 

20.3 Title and Warranties.  Notwithstanding anything to the contrary in this Section 

20.3, Landlord shall convey the Premises to Tenant subject only to: (i) matters affecting title as 

of the Effective Date, and (ii) matters created by or with the written consent of Tenant. The 

Premises shall be conveyed “AS IS” without representation or warranty whatsoever.  

Notwithstanding the prohibition on the creation of any liens by or through Landlord set forth in 

Section 23.2, upon any reconveyance, Landlord shall satisfy and fully release all liens and 

monetary encumbrances on the Premises created by Landlord. 

20.4 Expenses.  All costs of title insurance, escrow fees, recording fees and other 

expenses of the reconveyance to Tenant, except Landlord’s own attorneys’ fees and any 

commissions payable to any broker retained by Landlord, shall be paid by Tenant. 

The provisions of this Section 20 shall survive the expiration or other termination of this 

Lease. 

21. Trade Fixtures, Machinery and Equipment.  Landlord agrees that all trade 

fixtures, machinery, equipment, furniture or other personal property of whatever kind and nature 

kept or installed on the Premises by Tenant or Tenant’s subtenants may be removed by Tenant or 

Tenant’s subtenants, or their agents and employees, in their discretion, at any time and from time 

to time during the entire Term or upon the expiration of this Lease.  Tenant agrees that in the 

event of damage to the Premises due to such removal it will reasonably repair or restore the 

same.  Upon request of Tenant or Tenant’s assignees or any subtenant, Landlord shall execute 

and deliver any consent or waiver forms submitted by any vendors, lessors, chattel mortgages or 

holders or owners of any trade fixtures, machinery, equipment, furniture or other personal 

property of any kind and description kept or installed on the Premises by any subtenant setting 

forth the fact that Landlord waives, in favor of such vendor, lessor, chattel mortgagee or any 

holder or owner, any lien, claim, interest or other right therein superior to that of such vendor, 

lessor, chattel mortgagee, owner or holder.  Landlord shall further acknowledge that property 

covered by such consent or waiver forms is personal property and is not to become a part of the 

realty no matter how affixed thereto and that such property may be removed from the Premises 

by the vendor, lessor, chattel mortgagee, owner or holder at any time upon default by the Tenant 

or the subtenant in accordance with the terms of such chattel mortgage or other similar 

documents, free and clear of any claim or lien of Landlord. 

22. Estoppel Certificate.  Landlord shall at any time and from time to time upon not 

less than twenty (20) days’ prior written notice from Tenant or any Leasehold Mortgagee 

execute, acknowledge and deliver to Tenant or the Leasehold Mortgagee a statement in writing 

(i) certifying that this Lease is unmodified and in full force and effect (or if modified, stating the 
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nature of such modification and certifying that this Lease, as so modified, is in full force and 

effect) and the dates to which the rental and other charges are paid in advance, if any; (ii) 

acknowledging that there are not, to Landlord’s knowledge, any uncured defaults on the part of 

Tenant hereunder, or specifying such defaults if they are claimed; and (iii) certifying such other 

matters relating to this Lease as Tenant or the Leasehold Mortgagee may reasonably request.  

Any such statement may be relied upon by any prospective purchaser or encumbrancer of all or 

any portion of the leasehold estate and/or the improvements.  Landlord’s failure to deliver a 

statement within the time prescribed shall be conclusive upon Landlord (i) that this Lease is in 

full force and effect, without modification except as may be represented by Tenant; (ii) that there 

are no uncured defaults in Tenant’s performance; and (iii) the accuracy of such other matters 

relating to this Lease as Tenant as may have been set forth in the request. 

23. General Provisions. 

23.1 Attorneys’ Fees.  In the event of any suit instituted by either Party against the 

other in any way connected with this Lease, including any action for declaratory or equitable 

relief, the Parties respectively agree that the successful Party to any such action shall recover 

from the other Party a reasonable sum for its attorneys’ fees and court costs in connection with 

said suit, including, but not limited to, its costs of expert witnesses, transportation, lodging and 

meal costs of the Party and witnesses, costs of transcript preparation and other reasonable and 

necessary direct and incidental costs of such dispute, with such attorneys’ fees and court costs to 

be fixed by the court. 

23.2 Transfer or Encumbrance of Landlord’s Interest.  Landlord may not transfer or 

convey its interest in this Lease or in the Premises during the term of this Lease without the prior 

written consent of Tenant, which consent may be given or withheld in Tenant’s sole and absolute 

discretion.  Landlord shall not grant or create mortgages, deeds of trust or other encumbrances of 

any kind against the Premises or any rights of Landlord hereunder without the consent of Tenant 

in its sole and absolute discretion, and, without limiting the generality of the foregoing, Landlord 

shall not take any action that would cause the Premises (including without limitation, Landlord’s 

fee simple interest in the Premises) to be encumbered in any manner whatsoever, nor take any 

action that would impair Landlord’s fee simple title to the Premises without the prior written 

consent of Tenant, which consent may be given or withheld in Tenant’s sole and absolute 

discretion.  Any mortgage, deed of trust or other encumbrance created by Landlord and permitted 

by Tenant shall be subject to this Lease, all subleases and all their respective provisions 

including, without limitations, the Option under this Lease and any subleases with respect to the 

purchase of the Premises. 

23.3 Captions; Attachments; Defined Terms.  The captions of the sections of this Lease 

are for convenience only and shall not be deemed to be relevant in resolving any question of 

interpretation or construction of any section of this Lease. Exhibits or attachments attached 

hereto, and addendums and schedules initialed by the Parties, are deemed by attachment to 

constitute part of this Lease and are incorporated herein.  The words “Landlord” and “Tenant”, 

as used herein, shall include the plural as well as the singular.  The obligations contained in this 

Lease to be performed by Tenant and Landlord shall be binding on Tenant’s and Landlord’s 

successors and assigns only during their respective periods of ownership. 

23.4. Entire Agreement.  This Lease and the Development Agreement between 

Landlord and Tenant, along with any addenda, exhibits and attachments hereto or thereto, 
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constitutes the entire agreement between Landlord and Tenant relative to the Premises and this 

Lease, the Development Agreement and the addenda, exhibits and attachments may be altered, 

amended or revoked only by an instrument in writing signed by the Party to be bound thereby.  

Landlord and Tenant agree hereby that all prior or contemporaneous oral agreements between 

and among themselves and their agents or representatives relative to the leasing of the Premises 

are merged in or revoked by this Lease and the Development Agreement, except as set forth in 

any addenda hereto or thereto. 

23.5 Severability.  If any term or provision of this Lease shall, to any extent, be 

determined by a court of competent jurisdiction to be invalid or unenforceable, the remainder of 

this Lease shall not be affected thereby, and each term and provision of this Lease shall be valid 

and be enforceable to the fullest extent permitted by law, provided, however, that the overall 

intent and agreement of the Parties as set forth in this Lease is not materially vitiated by the 

invalidity or unenforceability of the term or provision in question. 

23.6 Interpretation.  The Parties hereto agree that all the provisions hereof are to be 

construed as both covenants and conditions as though the words importing such covenants and 

conditions were used in each separate paragraph hereof.   

23.7 Binding Effect.  All of the provisions hereof shall bind and inure to the benefit of 

the Parties hereto and their respective heirs, legal representatives, successors and assigns.   

23.8 Choice of Law.  This Lease shall be governed by the laws of the State of Arizona 

23.9 Conflict of Interest, Notice is hereby given of the applicability of A.R.S. § 38-

511. 

23.10 Memorandum of Land and Improvements Lease.  The Parties shall, concurrently 

with the execution of this Lease, complete, execute, acknowledge and record (at Tenant’s 

expense) a Memorandum of Land and Improvements Lease, a form of which is attached hereto 

as Attachment 2. 

23.11 Notices.  Except as otherwise required by law, any notice, demand or other 

communication given hereunder, shall be in writing and shall be given by personal delivery or be 

sent by certified or registered U.S. Mail, return receipt requested, addressed to the Parties at their 

respective addresses set forth below, or at such other address as a Party may designate in writing 

pursuant to the terms of this paragraph, or by facsimile machine or by any nationally recognized 

express or overnight delivery service (e.g., Federal Express or UPS), with all postage and other 

delivery charges prepaid: 

If to Landlord, 

City of Chandler 

Economic Development Office (MS 416) 

P. O. Box 4008 

Chandler, AZ 85244-4008 

Attention:  Kim Moyers, Downtown Redevelopment Manager  

Phone:  480-782-3045 

Facsimile:  480-782-3040 

 

With a copy to:  
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Chandler City Attorney Office 

P. O. Box 4008, MS 602 

Chandler, AZ  84244-4008 

Attention:  Kay Bigelow 

Phone:   480-782-4642 

Facsimile:  480-782-4652 

 

If to Tenant: __________________________ 

All such notices, demands or other communications will (i) if delivered personally or 

delivered through a same day delivery/courier service be deemed effective upon delivery or 

refusal to accept delivery by the addressee, and (ii) if delivered by U.S. mail in the manner 

described above be deemed effective upon the earlier of receipt or three (3) business days after 

deposit in a post office operated by the United States or with a United States postal officer (in 

each case regardless of whether such notice, demand or other communication is received by any 

other person to whom a copy of such notice, demand or other communication is to be delivered 

pursuant to this paragraph).  Any notice sent by a recognized national overnight delivery service 

shall be deemed effective one (1) business day after deposit with such service.  Any notice sent 

by facsimile machine shall be deemed effective upon confirmation of the successful transmission 

by the sender’s facsimile machine.  Notwithstanding the foregoing, no payment shall be deemed 

to be made until actually received in good and available funds by the intended payee. 

23.12 No covenant, term or condition or the breach thereof shall be deemed waived, 

except by written consent of the Party against whom the waiver is claimed, and any waiver or the 

breach of any covenant, term or condition shall not be deemed to be a waiver of any preceding or 

succeeding breach of the same or any other covenant, term or condition. 

23.13 Negation of Partnership.  Landlord shall not become or be deemed a partner or a 

joint venturer with Tenant by reason of the provisions of this Lease. 

23.14 Hold Over.  If Tenant shall continue to occupy the Premises after the expiration of 

the Term hereof without the consent of Landlord, such tenancy shall be from month to month on 

the same terms and conditions as are set forth herein. 

23.15 Leasehold Mortgagee Further Assurances.  Landlord and Tenant shall cooperate 

in, including by suitable amendment from time to time of any provision of this Lease which may 

be reasonably requested by any proposed Leasehold Mortgagee for the purpose of implementing 

the mortgagee-protection provisions contained in this Lease, allowing that Leasehold Mortgagee 

reasonable means to protect or preserve the lien of its Leasehold Mortgage upon the occurrence 

of a default under the terms of this Lease and of confirming the elimination of the ability of 

Tenant to modify, terminate or waive this Lease or any of its provisions without the prior written 

approval of the Leasehold Mortgagee.  Landlord and Tenant each agree to execute and deliver 

(and to acknowledge, if necessary, for recording purposes) any agreement necessary to effect any 

such amendment; provided, however, that any such amendment shall not in any way affect the 

Term or rent under this Lease nor otherwise in any material respect adversely affect any rights of 

Landlord under this Lease. 

23.16 Interest on Amounts Due.  Any amounts due a Party under this Lease, including, 

without limitation, Rent, shall accrue interest on the unpaid balance, from the date a court of 
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competent jurisdiction enters a final judgment awarding such amount to the Party, at the rate of 

10% per annum or the maximum rate allowable under applicable law (whichever is less), 

compounded monthly, until paid in full. 

24. Nonrecourse.  No Chandler Council member, Chandler official, representative,

agent, attorney or employee shall be personally liable to Tenant or to any successor in interest to 

Tenant, in the event of any default or breach by Tenant or for any amount which may become 

due to Landlord, or with respect to any obligation of Landlord under the terms of this Lease. 

Notwithstanding anything contained in this Lease to the contrary, the liability of Tenant under 

this Lease shall be limited solely to the leasehold interest under this Lease and the buildings and 

other improvements on the Premises and shall not extend to or be enforceable against:  (i) any 

other assets of Tenant,  (ii) the individual assets of any of the individuals or entities who are 

shareholders, members, managers, constituent partners, officers or directors of the general 

partners, managers  or members of Tenant; or (iii) the officers, shareholders, members or 

managers or constituent partners of Tenant. 

25. Counterparts.  This Lease may be executed in multiple counterparts, each of

which shall constitute an original and all of which together shall constitute one and the same 

instrument. 
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Attachment 1 to Exhibit H 

Legal Description of Premises 
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Attachment 2 to EXHIBIT H 

MEMORANDUM OF LEASE 

WHEN RECORDED, RETURN TO: 

When recorded, return to: 

City Attorney Office 

Post Office Box 4008, Mailstop 602 

Chandler, Arizona 85244-4008 

 

 

MEMORANDUM OF LAND AND IMPROVEMENTS LEASE 

THIS MEMORANDUM OF LAND AND IMPROVEMENTS LEASE (“Memorandum”) 

is made and entered into as of the ____ day of ___________, 2015 (the “Effective Date”), by and 

between the CITY OF CHANDLER, an Arizona municipal corporation, (“Landlord”) whose 

address is P. O. Box 4008, Chandler, AZ  84244-4008, and DC LAND, L.L.C., an Arizona 

limited liability company (“Tenant”) whose address is ________________________________. 

1. The Landlord and Tenant have entered into that certain Land and Improvements 

Lease, dated ____________, 2015 (“Lease”), whereby the Landlord leases to Tenant that real 

property described in Exhibit A attached hereto and by this reference incorporated herein, 

together will all rights and privileges appurtenant thereto, and all present and future 

improvements thereon (collectively the “Premises”) for a term commencing on the Effective 

Date and ending on the 25
th

 anniversary of the Effective Date.  The Lease sets forth all terms and 

provisions relative to the lease of the Premises by Landlord to Tenant.  Without limiting the 

generality of the foregoing, Tenant has the right to mortgage its leasehold interest and there are 

restrictions on the right of Landlord to transfer or encumber its interest in the Premises or the 

Lease. 

2. This Memorandum is being recorded to give constructive notice to all persons 

dealing with the Premises that the Landlord leases to Tenant the Premises, and that the Landlord 

and Tenant consider the Lease to be a binding agreement between the Landlord and Tenant 

regarding the Premises. 

3. This Memorandum is not a complete summary of the Lease.  The provisions of 

this Memorandum shall not be used in interpreting the Lease.  In the event of any conflict 

between the terms and provisions of this Memorandum and the Lease, the terms and provisions 

of the Lease shall govern and control.  A complete copy of the Lease is available for inspection 

at the office of the Chandler City Clerk, 175 South Arizona Avenue, 1
st
 Floor, Chandler, Arizona 

85225. 

 



EXHIBITS I & I-1 

Dakota Street Improvements North of Commonwealth Avenue 



Raised Crosswalk

Reconstruct parking aisles, and
add new landscaping.

New sidewalk, landscaping, and
crosswalk.

Existing
All-Way Stop

Reconstruct parking aisles, and
add new landscaping.

New road, sidewalk, street lights,
and landscaping.

New sidewalk, landscaping, and
parking spaces.

Exhibit I
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EXHIBIT J 

Location of Leasing Office Parking Spaces 
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EXHIBIT K 

CITY OF CHANDLER 

AIRSPACE AND RIGHT-OF-WAY 

EASEMENT AGREEMENT  

This Agreement is made and entered into as of the ____ day of ___________, 

2004, by and between the City of Chandler, an Arizona municipal corporation (“City”) 

and _________________________, an Arizona limited liability company (“Developer”)  

City and Developer are collectively referred to herein as “Parties”. 

RECITALS 

WHEREAS, Developer is the owner of certain land within the City of Chandler, County 

of Maricopa, State of Arizona, generally located in the area between Boston Street, 

Commonwealth Avenue, Essex Street, and California Street, Chandler, Arizona 

(hereinafter the “Property”); 

WHEREAS, City is the owner of certain right-of-way identified as Dakota Street 

between Commonwealth Avenue and Boston Street (“Dakota Right-of-Way”), legally 

described in Attachment 1, attached hereto and incorporated herein by this reference; 

WHEREAS, Developer wishes to develop the Property as a multifamily apartment 

complex as approved and set forth in Chandler Ordinance #4597 (hereinafter the 

“Project”) with a skybridge connecting the two segments of the Project that border both 

sides of the above-referenced portion of Dakota Street; 

WHEREAS, the Project calls for the construction of a skybridge connecting the two 

segments of the Project that border the Dakota Right-of-Way encroaching in the airspace 

of Dakota Street as well as having structures on the street level portion of the Dakota 

Right-of-way that will support the skybridge; and 

WHEREAS, the parties desire by Agreement to provide for the safe and lawful 

construction and perpetual maintenance of said improvements. 

NOW, THEREFORE, IT IS AGREED: 

1. The City grants to Developer, its successors and assigns, an Airspace

Easement, in perpetuity, in the airspace over, upon and above a certain horizontal plane, 

_________ (__) feet above the sidewalk surface of the Dakota Right-of-Way. 

2. The City additionally grants to Developer a perpetual casement on the

Dakota Right-of-Way for the purpose of erecting, maintaining, repairing, replacing and 

having thereon supporting structures for the skybridge described in the Project.   



3. Developer shall be responsible for the initial construction of the skybridge

and its supporting structure and for the perpetual maintenance of said improvements. 

4. Until such time as Developer has completed all of the improvements

described herein, and until a Certificate of Completion has been issued therefore, 

Developer shall comply with the Insurance Requirements set forth in Attachment 2, 

attached hereto and incorporated herein by this reference.  Upon issuance of the 

Certificate of Completion, the Developer shall maintain the commercial general liability 

insurance as stated in Attachment 2 in perpetuity.  

5. Except for any Claims (defined below) which could have been asserted

against City unrelated to the skybridge or Developer’s use of the Dakota Right-of-Way or 

caused by City’s gross negligence or willful misconduct, Developer hereby indemnify, 

defends, and holds harmless the City and its agents, officers and employees from an 

against any and all liability or claim of liability, loss or expense, including defense costs 

and legal fees and claims for damages of whatever character, nature and kind, related to 

or arising from the skybridge or Developer’s exercise of its rights hereunder, whether 

directly or indirectly arising from or connected with an act or omission of Developer, or 

an agent, invitee, guest, employee, including, but not limited to, liability, expense and 

claims for bodily injury, death, personal injury, or property or resource damage, or 

intentional infliction of harm (collectively, “Claims”).  This indemnity shall not require 

payment of a Claim by the City or any of its officers or employees as a condition 

precedent to the City’s recovery hereunder. 

6. Developer shall acquire all necessary permits and comply with all building

and zoning requirements. 

7. During construction, Developer shall be required to obtain an

encroachment permit from the City in order to use the Dakota Right-of-Way. 

8. This Airspace Easement constitutes a perpetual covenant running with the

land for the benefit of Developer, its successors and assigns. 

9. This Airspace Easement may be terminated by Developer if (a) Developer

uninstalls the skybridge and all appurtenant structures in, on and above the Dakota Right-

of-Way, and, (b) returns the Dakota Right-of-Way to a condition consistent with the 

remainder of the adjacent right-of-way.  The Airspace Easement shall automatically 

terminate upon Developer’s satisfaction of the foregoing and upon delivery of 

Developer’s written notice to City; notwithstanding, either party hereto shall confirm the 

termination of this Airspace Easement pursuant to this Section 9 by executing and 

acknowledging a recordable termination within thirty (30) days of written request of the 

other party.  Upon termination, neither party hereto shall have any further rights or 

obligations hereunder unless such right or obligation expressly survives termination. 



IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date 

first set forth above. 

ATTEST: CITY OF CHANDLER, an Arizona 

municipal corporation 

By 

City Clerk  Mayor 

APPROVED AS TO FORM: 

City Attorney 

     DEVELOPER 

_____________,. 

By: 

Its: 

STATE OF ARIZONA  ) 

 )ss 

County of Maricopa  ) 

The foregoing City of Chandler Airspace Right-of-Way Easement Agreement was 

acknowledged before me this ____ day of ________________, 20__ by 

_____________________, the ____________________ of _____________________., an 

Arizona limited liability company, for and on behalf thereof. 

____________________________________ 

Notary Public 

My Commission Expires: 



ATTACHMENT 1 



ATTACHMENT 2 

INSURANCE REQUIREMENTS 

1. General.

A. At the same time as execution of this Agreement, the [Company with 
whom City contracting] shall furnish the City a certificate of insurance on a standard 
insurance industry ACORD form.  The ACORD form must be issued by an insurance 
company authorized to transact business in the State of Arizona possessing a current 
A.M. Best, Inc. rating of A-7, or better and legally authorized to do business in the State 
of Arizona with policies and forms satisfactory to CITY.  Provided, however, the A.M. 
Best rating requirement shall not be deemed to apply to required Worker’s Compensation 
coverage. 

B. The [Company with whom City contracting] and any of its subcontractors 
shall procure and maintain, until all of their obligations have been discharged, including 
any warranty periods under this Agreement are satisfied, the insurances set forth below. 

C. The insurance requirements set forth below are minimum requirements for 
this Agreement and in no way limit the indemnity covenants contained in this Agreement. 

D. The City in no way warrants that the minimum insurance limits contained 
in this Agreement are sufficient to protect [Company with whom City contracting] from 
liabilities that might arise out of the performance of the Agreement services under this 
Agreement by [Company with whom City contracting], its agents, representatives, 
employees,  or subcontractors and the [Company with whom City contracting] is free to 
purchase any additional insurance as may be determined necessary. 

E. Failure to demand evidence of full compliance with the insurance 
requirements in this Agreement or failure to identify any insurance deficiency will not 
relieve the [Company with whom City contracting] from, nor will it be considered a 
waiver of its obligation to maintain the required insurance at all times during the 
performance of this Agreement. 

F. Use of Subcontractors:  If any work is subcontracted in any way, the  
[Company with whom City contracting] shall execute a written agreement with 
Subcontractor containing the same Indemnification Clause and Insurance Requirements 
as the City requires of the [Company with whom City contracting] in this Agreement.  
The [Company with whom City contracting] is responsible for executing the Agreement 
with the Subcontractor and obtaining Certificates of Insurance and verifying the 
insurance requirements. 

2. Minimum Scope and Limits of Insurance.  The [Company with whom City
contracting] shall provide coverage with limits of liability not less than those stated 
below. 

A. Commercial General Liability-Occurrence Form.  

1. [Company with whom City contracting] must maintain “occurrence” form
Commercial General Liability insurance with a limit of not less than $2,000,000 for each 
occurrence, $4,000,000 aggregate.  Said insurance must also include coverage for 
products and completed operations, independent contractors, personal injury and 
advertising injury. If any Excess insurance is utilized to fulfill the requirements of this 
paragraph, the Excess insurance must be “follow form” equal or broader in coverage 
scope than underlying insurance. 



B. Automobile Liability-Any Auto or Owned, Hired and Non-Owned 
Vehicles.  [Company with whom City contracting] must maintain Business/Automobile 
Liability insurance with a limit of $1,000,000 each accident on [Company with whom 
City contracting] owned, hired, and non-owned vehicles assigned to or used in the 
performance under this Agreement.  If any Excess or Umbrella insurance is utilized to 
fulfill the requirements of this paragraph, the Excess  or Umbrella insurance must be 
“follow form” equal or broader in coverage scope than underlying insurance. 

C. Workers Compensation and Employers Liability Insurance:  
[Company with whom City contracting] must maintain Workers Compensation 
insurance to cover obligations imposed by federal and state statutes having jurisdiction of 
[Company with whom City contracting] employees engaged in the performance of Work 
under this Agreement and must also maintain Employers’ Liability insurance of not less 
than $1,000,000 for each accident and $1,000,000 disease for each employee. 

D. Builders’ Risk/Installation Floater Insurance:  The [Company with 
whom City contracting] bears all responsibility for loss to all equipment or Work under 
construction.  Unless waived in writing by the City the [Company with whom City 
contracting] will purchase and maintain in force Builders’ Risk/Installation Floater 
insurance on the entire Work until completed and accepted by the City.  This insurance 
will be Special Causes of Loss policy form, (minimally including perils of fire, flood, 
lightning, explosion, windstorm and hail, smoke, aircraft and vehicles, riot and civil 
commotion, theft, vandalism, malicious mischief, and collapse), completed value, 
replacement cost policy form equal to the contract price and all subsequent modifications. 
The [Company with whom City contracting]’s Builders’ Risk/Installation Floater 
insurance must be primary and not contributory. 

1. Builders’ Risk/Installation Floater insurance must cover the entire
Work including reasonable compensation for architects and engineers’ services and 
expenses and other “soft costs” made necessary by an insured loss.  Builders’ 
Risk/Installation Floater insurance must provide coverage from the time any covered 
property comes under the [Company with whom City contracting]’s control and or 
responsibility, and continue without interruption during course of construction, 
renovation and or installation, including any time during which any project property or 
equipment is in transit, off site, or while on site for future use or installation.  Insured 
property must include, but not be limited to, scaffolding, false work, and temporary 
buildings at the site.  This insurance must also cover the cost of removing debris, 
including demolition as may be legally required by operation of any law, ordinance, 
regulation or code. 

2. The [Company with whom City contracting] must also purchase
and maintain Boiler and Machinery insurance with the same requirements as Builders’ 
Risk/Installation Floater insurance cited above if the Work to be performed involves any 
exposures or insurable property normally covered under a Boiler and Machinery 
insurance policy or made necessary as required by law or testing requirements in the 
performance of this Agreement.  The [Company with whom City contracting] will be 
responsible for any and all deductibles under these policies and the [Company with 
whom City contracting] waives all rights of recovery and subrogation against the City 
under the [Company with whom City contracting]- Builders’ Risk/Installation Floater 
insurance described herein. 

3. Builders’ Risk/Installation Floater Insurance must be maintained
until whichever of the following first occurs: (i) final payment has been made; or, (ii) 
until no person or entity, other than the City, has an insurable interest in the property 
required to be covered. 



a. The Builders’ Risk/Installation Floater insurance must be endorsed
so that the insurance will not be canceled or lapse because of any partial use or 
occupancy by the City. 

b. The Builders Risk/Installation Floater insurance must include as
named insureds, the City, the [Company with whom City contracting], and all tiers of 
subcontractors and others with an insurable interest in the Work who will be named as 
additional insureds unless they are able to provide the same level of coverage with the 
City and [Company with whom City contracting] named as additional insureds. 
Certificates must contain a provision that the insurance will not be canceled or materially 
altered without at least 30 days advance notice to the City.  The City must also be named 
as a Loss Payee under the Builders’ Risk/Installation Floater coverage. 

c. The Builders Risk/Installation Floater insurance must be written
using the Special Causes of Loss policy form, replacement cost basis. 

d. All rights of subrogation under the Builders Risk/Installation
Floater insurance are, by this Agreement, waived against the City, its officers, officials, 
agents and employees. 

e. The [Company with whom City contracting] is responsible for
payment of all deductibles under the Builders’ Risk/Installation Floater insurance policy. 

3. Additional Policy Provisions Required.

A. Self-Insured Retentions Or Deductibles.  Any self-insured retentions 
and deductibles must be declared and approved by the City.  If not approved, the City 
may require that the insurer reduce or eliminate any deductible or self-insured retentions 
with respect to the City, its officers, officials, agents, employees, and volunteers. 

B. . The [Company with whom City contracting]’s insurance must 
contain broad form contractual liability coverage. 

C. The [Company with whom City contracting]'s insurance coverage must be 
primary insurance with respect to the City, its officers, officials, agents, and employees.  
Any insurance or self-insurance maintained by the City, its officers, officials, agents, and 
employees shall be in excess of the coverage provided by the [Company with whom City 
contracting] and must not contribute to it. 

D. The [Company with whom City contracting]'s insurance must apply 
separately to each insured against whom claim is made or suit is brought, except with 
respect to the limits of the insurer's liability. 

E. Coverage provided by the [Company with whom City contracting] must 
not be limited to the liability assumed under the indemnification provisions of this 
Agreement. 

F. The policies must contain a severability of interest clause and waiver of 
subrogation against the City, its officers, officials, agents, and employees, for losses 
arising from Work performed by the [Company with whom City contracting] for the 
City. 

G. The [Company with whom City contracting], its successors and or 
assigns, are required to maintain Commercial General Liability insurance as specified in 
this Agreement for a minimum period of 3 years following completion and acceptance of 
the Work.  The [Company with whom City contracting] must submit a Certificate of 
Insurance evidencing Commercial General Liability insurance during this 3 year period 
containing all the Agreement insurance requirements, including naming the  required 
Additional Insureds set forth herein. 



H. If a Certificate of Insurance is submitted as verification of coverage, the 
City will reasonably rely upon the Certificate of Insurance as evidence of coverage but 
this acceptance and reliance will not waive or alter in any way the insurance requirements 
or obligations of this Agreement.   

I. Insurance Cancellation During Term of Agreement. 

1. If any of the required policies expire during the life of this Agreement, the
[Company with whom City contracting] must forward renewal or replacement 
Certificates to the City within 10 days after the renewal date containing all the 
required insurance provisions. 

2. Each insurance policy required by the insurance provisions of this
Agreement shall provide the required coverage and shall not be suspended, voided 
or canceled except after thirty (30) days prior written notice has been given to the 
City, except when cancellation is for non-payment of premium, then ten (10) days 
prior notice may be given.  Such notice shall be sent directly to Chandler Law- 
Risk Management Department, Post Office Box 4008, Mailstop 628, Chandler, 
Arizona  85225. If any insurance company refuses to provide the require notice, 
the [Company with whom City contracting] or its insurance broker shall notify 
the City of any cancellation, suspension, non-renewal of any insurance within 
seven (7) days of receipt of insurers’ notification to that effect. 

J. City as Additional Insured.  The above-referenced policies are to contain, 
or be endorsed to contain, the following provisions: 

1. The Commercial General Liability and Automobile Liability
policies are to contain, or be endorsed to contain, the following provisions:  The 
City, its officers, officials, agents, and employees are additional insureds with 
respect to liability arising out of activities performed by, or on behalf of, the 
[Company with whom City contracting]  including the City's general supervision 
of the [Company with whom City contracting]; Products and Completed 
Operations of the [Company with whom City contracting]; and automobiles 
owned, leased, hired, or borrowed by the [Company with whom City 
contracting]. 

2. The City, its officers, officials, agents, and employees must be
additional insureds to the full limits of liability purchased by the [Company with 
whom City contracting] even if those limits of liability are in excess of those 
required by this Agreement. 



EXHIBIT L 

Offsite Improvement Cost Estimates 

Boston Commonwealth Total Dakota
Curb & Gutter 10,500 17,550 28,050 15,075
Sidewalk 18,480 28,350 46,830 45,500
Pavers 41,040 35,100 76,140 79,895
Asphalt (Boston and 1/2 street California) 49,776 46,200 95,976
Street Lights 30,000 30,000 60,000 32,000

 Landscaping 225,000 75,000
 Storm Drain Work 225,000 100,000
 Palm Tree Relocation 23,000
 Staking 40,000
 Misc. Grading 60,000 35,000
 Electrical 50,000 35,000
 Traffic Control 75,000 25,000
 Contingency 100,000 50,000
 General Conditions  and Profit 100,000 51,000
 Sales Tax 55,200 34,000

Total 1,260,196 577,470

Demolition Costs:  $    178,222  $         24,500 

Total Demolition and Offsites 1,438,418$      601,970$        
Total with Dakota 2,040,388$      

Offsite Work for Boston, Dakota, Commonwealth, adjacent sidewalks, gutters and streets.
These numbers represent estimates. Actual costs will depend on design choices yet to be determined.





































EXHIBIT A 
 

Legal Description of the Property 
 

Being a portion of the Northeast Quarter of Section 33, Township 1 South, Range 5 East, Gila 
and Salt River Meridian, Maricopa County, Arizona, being described as follows; 

 
Lots 569 through 586, ORIGINAL TOWNSITE OF CHANDLER, according to book 5 of Maps, 
Page 34, Records of Maricopa County. 

 
Description encompasses 138,600 square feet, or 3.18 acres more or less. 

 
 

 



EXHIBIT B 

 

Incorporation of DC Heights Urban Living  

Preliminary Development Plan 

 

 

 

The original DC Heights Development Agreement includes a hard copy of the DC Heights 

Urban Living Preliminary Development Plan.  The copy recorded in the office of the Maricopa 

County Recorder’s office; however, does not include it.  Exhibit B is nonetheless incorporated 

into this Agreement in accordance with Section II.A. 

 









































































































              EXHIBIT C

       City Ordinance #4597
          Zoning Ordinance











EXHIBIT D 

  



EXHIBIT D-1 
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LOCATIONS FOR DEMOLITION





EXHIBIT F 







EXHIBIT G 
 

SPECIAL WARRANTY DEED 

 
For and in consideration of Ten Dollars ($10.00) and other good and valuable 

consideration, __________________________________, an Arizona limited liability 

company ("Grantor") does hereby sell and convey to CITY OF CHANDLER, an Arizona 

municipal  corporation,  whose address  is ___________________________________ the 

following described real property  situated in Maricopa County, Arizona, together with all 

improvements situated thereon and all rights and privileges appurtenant thereto ("Property"): 
 

See Attachment 1 attached hereto and by this reference incorporated herein. 
 

SUBJECT TO all taxes and assessments, reservations, any and all easements, 

rights-of­ way, covenants, conditions, restrictions, liens and encumbrances of record or that 

would  be shown by an accurate survey of the Property. Grantor does warrant and agree to 

defend the title against its acts and none other. 

 



EXHIBIT H 

LAND AND IMPROVEMENTS LEASE 

 

THIS LAND AND IMPROVEMENTS LEASE ("Lease") is made and entered into as of 
the day of _________________, 2015 (the "Effective Date") by and between the CITY OF 
CHANDLER, an Arizona municipal corporation  ("Landlord"),  and  DC LAND, L.L.C., an 
Arizona limited liability  company  ("Tenant"). Landlord and Tenant shall be referred to in this 
Agreement, collectively as "Parties," and individually as a "Party." 

RECITALS 

A. Landlord and Tenant are entering into this Lease pursuant to that certain Development 
Agreement dated   , 2015 and recorded ______________, 20__ as Instrument  
No. _____ in the Official Records of Maricopa County, Arizona (the "DC Heights Development 
Agreement"), and City Resolution No. 4884.  Additionally the City Council has approved the 
Government Property Lease Tax (“GPLET”) provisions of the DC Heights Development 
Agreement on ____________, 2015 through adoption of Resolution No. _____, dated 
_____________, 2015. 

B. Landlord has title of record to the real property legally described on Attachment 1 
attached hereto and incorporated herein, together with all rights and privileges appurtenant 
thereto, and all present and future improvements thereon (collectively, the "Premises"). The 
Premises consist of a residential apartment project containing ___ total apartment units, as well 
as related amenities and improvements. 

C. The Premises are "Government Property Improvements" as defined in A.R.S. 
§42- 6201(2), Landlord is a "Government Lessor" as defined in A.R.S. §42-6201(1), and Tenant 
is a "Prime Lessee" under A.R.S. §42-6201(4). 

D. The Premises are located in a single central business district in a redevelopment 
area established pursuant to Title 36, Chapter  12, Article 3 of Arizona Revised Statutes (A.R.S. 
§§36-1471 et seq.).  The construction of the Premises resulted in an increase in property value of 
at least one hundred percent. 

E. The Premises will be subject to the Government Property Lease Excise Tax as 
provided for under ARS §42-6202.  Pursuant to the Development Agreement and Resolution 
_____, Landlord will abate the GPLET for the period beginning on the Effective Date and 
ending eight years thereafter, all as provided in A.R.S. §42-6209(A). 

F. The Landlord acknowledges that construction of the Premises is redevelopment of 
the real property described in Attachment 1 resulting in improvements to and new uses of such 
property, in that the Landlord and the general public will directly and indirectly realize 
substantial tangible and intangible benefits from the redevelopment of such land and the 
construction of the Premises described  herein,  including,  without  limitation,  the 
redevelopment  of the downtown area of Chandler as well as a key commercial  area within the 
corporate boundaries of the City of Chandler, the facilitation of the expansion of the employment 
base within the City of Chandler, incentivizing the redevelopment of adjacent properties, and 
other benefits more particularly described in the Development Agreement.  
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G. But for the GPLET abatement described in Recital E above, Tenant would not 
have caused  the Premises to be constructed. 

LEASE AGREEMENT 

NOW THEREFORE and in consideration of the rent and of the covenants and 
agreements hereinafter set forth to be kept and performed by Tenant, Landlord hereby leases to 
Tenant and Tenant hereby leases from Landlord the Premises, subject to and upon all of the 
terms, covenants and agreements hereinafter set forth. 

I.   Quiet Enjoyment.  Landlord covenants and agrees with Tenant that conditioned upon 
Tenant's paying the rent and other sums herein provided and performing and fulfilling, in all 
material respects, the covenants, agreements, conditions and provisions herein to be kept, 
observed or performed by Tenant, Tenant may at all times during the Term hereof peaceably, 
quietly and exclusively have, hold and enjoy the Premises. 

2. Term. The term of this Lease shall be for twenty-five (25) years, commencing on 
the Effective Date and ending at midnight on the 25th anniversary of the Effective Date, subject 
to earlier termination as provided herein ("Lease Term" or "Term"). 

3. Tenant’s Payment Obligations:  During the Term, Tenant shall pay the following 

3.1 Rent. Tenant covenants to pay to Landlord as rent for the Premises the sum of 
$1.00 per year on the Effective Date and every anniversary thereof. Tenant shall, without 
prejudice to its right to terminate this Lease as provided herein, have the right to prepay the rent 
for the entire Term. 

3.2 Government Property Lease Excise Tax. As required under A.R.S. §§42- 6206, 
Tenant is hereby notified of its potential tax liability under the GPLET provisions of A.R.S. 
§§42-6201 through 42-6209, as now or hereafter amended. Failure by Tenant to pay the tax after 
notice and an opportunity to cure could result in divesting Tenant of any interest in or occupancy 
of the Premises to which this Lease applies. However, Landlord hereby abates Tenant's GPLET 
obligation for the Premises pursuant to A.R.S. §42- 6209 for an eight (8) year period 
commencing on the Effective Date. Landlord hereby waives any statutory requirement that 
Tenant apply for such abatement. Landlord agrees to take any additional action as necessary for 
Tenant to qualify for GPLET tax treatment so that (i) the period of abatement for the Premises 
will run for a period of eight (8) years from the Effective Date, and (ii) the Premises will be 
taxed as "government property improvements" in accordance with A.R.S. §§42-6201 through 42-
6209, as now or hereafter amended from the expiration of the eight (8) year abatement period 
through the end of the Term (the "Abatement Period"). Following the Abatement Period, Tenant 
shall pay the GPLET pursuant to the rates specified in A.R.S. §§42-62038. 

4. Leasehold Mortgage of Premises. 

4.1     Tenant is hereby given the absolute right without the Landlord's consent to create a 
security interest in Tenant's leasehold interest under this Lease (and in any subleases and the 
rents, income and profits therefrom) by mortgage, deed of trust or collateral assignment or 
otherwise. Any such security interest shall be referred to herein as a "Leasehold Mortgage," and 
the holder of a Leasehold Mortgage shall be referred to herein as a "Leasehold Mortgagee." 

4.2 No liability for the performance of Tenant's covenants and agreements hereunder 
shall attach to or be imposed upon any Leasehold Mortgagee, unless such Leasehold Mortgagee 
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forecloses its interest and becomes the Tenant hereunder, following which the liability shall 
attach only during the term of ownership of the leasehold estate by said Leasehold Mortgagee. 

5. Taxes; Lease Obligations. 

5.1 Other Taxes. Tenant shall pay and discharge all general and special real estate 
and/or personal property taxes and assessments levied or assessed against or with respect to the 
Premises during the Term hereof and all charges, assessments or other fees payable with respect 
to or arising out of this Lease and all recorded deed restrictions affecting or relating to the 
Premises. Any sales, use, excise or transaction privilege tax consequence incurred by Landlord 
because of this Lease or in relation to the Premises or improvements included therein may be 
passed on to the Tenant either directly, if applicable, or as "Additional Rent”.  

5.2 Protest. Tenant may, at its own cost and expense, protest and contest, by legal 
proceedings or otherwise, the validity or amount of any such tax or assessment herein agreed to 
be paid by Tenant and shall first pay said tax or assessment under protest if legally required as a 
condition to such protest and contest, and the Tenant shall not in the event of, and during, the 
bona fide prosecution of such protest or proceedings be considered in default with respect to the 
payment of such taxes or assessments in accordance with the terms of this Lease. 

5.3 Procedure. Landlord agrees that any proceedings contesting the amount or 
validity of taxes or assessments levied against the Premises or against the rentals payable 
hereunder may be filed or instituted in the name of Landlord or Tenant, as the case may require 
or permit, and the Landlord does hereby appoint the Tenant as its agent and attorney-in-fact, 
during the Term, to execute and deliver in the name of the Landlord any document, instrument or 
pleading as may be reasonably necessary or required in order to carry on any contest, protest or 
proceeding contemplated in this Section. Tenant shall hold the Landlord harmless from any 
liability, damage or expense incurred or suffered in connection with such proceedings. 

6. Use. Subject to the applicable provisions of this Lease and A.R.S. §42-620 I 
(2), the Premises may be used and occupied by Tenant as a multi-family apartment complex. 

Landlord Non-Responsibility.  Landlord shall have no responsibility, obligation or 
liability under this Lease whatsoever with respect to any of the following: 

7.1 Utilities, including gas, heat, water, light, power, telephone, sewage, and any 
other utilities supplied to the Premises; 

7.2 Disruption in the supply of services or utilities to the Premises; 

7.3 Maintenance, repair or restoration of the Premises; or 

7.4 Any other cost, expense, duty, obligation, service or function related to the 
Premises. 

8. Entry by Landlord.  Landlord and Landlord’s agents shall have the right at 
reasonable times and upon reasonable notice to enter upon the Premises for inspection, except 
that Landlord shall have no right to enter portions of any building or apartment dwelling unita on 
the Premises without consent of the occupant or as provided by law; and provided that no such 
entry shall unreasonably interfere with the conduct of Tenant’s business on the Premises.  Tenant 
shall have the right to accompany Landlord  at all times during any such inspection.  



4 

9. Alterations.  Tenant shall have the right, in its sole and absolute discretion, and 
without the consent of Landlord, to construct additional improvements on the Premises, and to 
make subsequent alterations, additions or other changes to any improvements or fixtures on the 
Premises existing from time to time, and the Premises shall constitute all such improvements as 
they exist from time to time.  In connection with any action which Tenant may take with respect 
to Tenant’s rights pursuant hereto, Landlord shall not be responsible for and Tenant shall pay all 
costs, expenses and liabilities arising out of or in any way connected with such improvements, 
alterations, additions or other changes made by Tenant, including without limitation 
materialmens’ and mechanic’s liens.  Tenant covenants and agrees that Landlord shall not be 
called upon or be obligated to make any improvements, alterations or repairs whatsoever in or 
about the Premises, and Landlord shall not be liable or accountable for any damages to the 
Premises or any property located thereon.  Subject to the provisions of Section 13, Tenant shall 
have the right, in its sole and absolute discretion, and without the consent of Landlord, at any 
time to demolish or substantially demolish improvements located upon the Premises.  In making 
improvements and alterations, Tenant shall not be deemed Landlord’s agent and shall hold 
Landlord harmless from any expense or damage Landlord may incur or suffer.   

10. Easements, Dedications and Other Matters.  At the request of Tenant, Landlord 
shall (i) dedicate or initiate a request for dedication to public use of the improvements owned by 
Landlord within any roads, alleys or easements and convey any portion so dedicated to the 
appropriate governmental authority, (ii) consent to the making and recording, or either, of any 
map, plat, condominium documents, or declaration of covenants, conditions and restrictions of or 
relating to the Premises or any part thereof, (iii) join in granting any easements on the Premises, 
and (iv) execute and deliver (in recordable form where appropriate) all other instruments 
requested by Tenant with respect to Landlord’s status as fee title owner of the Premises, and (v) 
perform all other acts reasonably necessary or appropriate in connection with the development, 
construction, demolition, redevelopment or reconstruction of the Premises. 

11. Insurance.  During the Term, the Tenant shall, at Tenant’s expense, maintain 
general commercial liability insurance against claims for personal injury, death or property 
damage occurring in, upon or about the Premises, with limits of liability not less than 
$2,000,000.00 single occurrence and $4,000,000 for aggregate limit.  Tenant’s policy for general 
liability insurance shall name Landlord and all Leasehold Mortgagees as additional insureds.  
Upon ten (10) days prior written notice from Landlord, Tenant shall provide to Landlord 
certificates of insurance for such insurance policies or copies thereof required to be carried by 
Tenant under this Section 11.  Tenant may self-insure the coverages required by this Section 11 
with the prior approval of Landlord, which will not be unreasonably withheld, and may maintain 
such reasonable deductibles and retention amounts as Tenant may determine. 

12. Liability; Indemnity.  Except for any claims and liabilities which could have been 
asserted against Landlord if Landlord were not the owner of the Premises or if Landlord were not 
a party to this Lease, Tenant covenants and agrees that Landlord shall be free from liability and 
claims for damages by reason of any injury to any person or persons, including Tenant, or 
property of any kind whatsoever and to whomsoever while in, upon or in any way connected 
with the Premises during the Term or any extension hereof, or any occupancy hereunder, and 
Tenant hereby covenants and agrees to indemnify and hold harmless Landlord from all liability, 
loss, costs and obligations on account of or arising out of any such injuries or losses, however 
occurring, unless caused by the sole gross negligence, willful misconduct or purposeful omission 
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of Landlord, its elected officials, agents, or employees.  Landlord agrees that Tenant shall have 
the right to contest the validity of any and all such claims and defend, settle and compromise any 
and all such claims of any kind or character and by whomsoever claimed, in the name of 
Landlord, as Tenant may deem necessary, provided that the expenses thereof shall be paid by 
Tenant.  The provisions of this Section shall survive the expiration or other termination of this 
Lease. 

13. Fire and Other Casualty.  In the event that all or any portion of any improvements 
or fixtures within the Premises shall be totally or partially destroyed or damaged by fire or other 
casualty, then, at Tenant’s election, either: (i) this Lease shall continue in full force and effect, 
and, subject to the applicable provisions of this Lease and Tenant, at Tenant’s sole cost and 
expense, shall rebuild or repair the same; or (ii) this Lease shall terminate with respect to all of 
the Premises or to such portions of the Premises as Tenant may elect. Landlord and Tenant agree 
that the provisions of A.R.S. § 33-343 shall not apply to this Lease.  In the event that, subject to 
the applicable provisions of this Lease, Tenant elects to repair or rebuild the improvements, any 
such repair or rebuilding shall be performed at the sole cost and expense of Tenant.  If there are 
insurance proceeds resulting from such damage or destruction, Tenant shall be solely entitled to 
such proceeds, whether or not Tenant rebuilds or repairs the improvements or fixtures, subject to 
the applicable provisions of this Lease and of any Leasehold Mortgage. 

14. Condemnation. 

14.1 Entire or Partial Condemnation.  If the whole or any part of the Premises shall be 
taken in condemnation proceedings, or by any right of eminent domain, or for any public or 
quasi-public use, or if Landlord shall deliver to a governmental authority a deed in lieu of 
condemnation or eminent domain by any competent authority for any public use or purposes 
during the Term, this Lease shall terminate with respect to the part of the Premises so taken and 
any other portion of the Premises as may be specified by Tenant.  Tenant reserves unto itself the 
right to claim any and all condemnation awards and to prosecute its claim in all appropriate 
courts and agencies for any award or damages based upon loss, damage or injury to its leasehold 
interest (as well as relocation and moving costs), and Landlord shall have no interest therein.  In 
consideration of Tenant’s payment for all of the cost of construction of the improvements 
constituting the Premises, Landlord hereby assigns to Tenant all claims, awards and entitlements 
relating to the Premises arising from the exercise of the power of condemnation or eminent 
domain. 

14.2 Continuation of Lease.  In the event of a taking of less than all of the Premises, 
this Lease shall continue in effect with respect to the portion of the Premises not so taken or so 
specified by Tenant to be removed from this Lease. 

14.3 Temporary Taking.  If the temporary use of the whole or any part of the Premises 
or the appurtenances thereto shall be taken, the Term shall not be reduced or affected in any way. 
The entire award of such taking (whether paid by way of damages, rent, or otherwise) shall be 
payable to Tenant, subject to the applicable provisions of this Lease and of any Leasehold 
Mortgage. 

14.4 Notice of Condemnation.  In the event any action is filed to condemn the 
Premises or Tenant’s leasehold estate or any part thereof by any public or quasi-public authority 
under the power of eminent domain or in the event that an action is filed to acquire the temporary 
use of the Premises or Tenant’s leasehold estate or any part thereto, or in the event that action is 
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threatened or any public or quasi-public authority communicates to Landlord or Tenant its desire 
to acquire the temporary use thereof, by a voluntary conveyance or transfer in lieu of 
condemnation, either Landlord or Tenant shall give prompt notice thereof to the other and to any 
Leasehold Mortgagee.  Landlord, Tenant and each Leasehold Mortgagee shall each have the 
right, at its own cost and expense, to represent its respective interest in each proceeding, 
negotiation or settlement with respect to any taking or threatened taking.  No agreement, 
settlement, conveyance or transfer to or with the condemning authority affecting Tenant’s 
leasehold interest shall be made without the consent of Tenant and each Leasehold Mortgagee. 

15. Termination Option. 

15.1 Grant of Option.  Tenant or its successor, including any successor to Tenant’s 
interest hereunder by foreclosure sale, trustee sale, or deed in lieu of foreclosure, shall have the 
option, in its sole and absolute discretion, exercisable by written notice to Landlord for any 
reason or for no reason, to terminate this Lease effective thirty (30) days after the date of such 
notice (“Option”).   

15.2 Title Vesting in Tenant. Simultaneously therewith, and effective as of any 
termination of this Lease, title to the Premises (including all improvements constituting a part 
thereof) shall automatically vest in Tenant and Landlord shall comply with the obligations under 
Section 20. 

15.3 Leasehold Mortgagees and Tenant.  If there are any Leasehold Mortgagees, 
Tenant may not as of such time terminate, modify or waive its Option under this Section 15 
without the written approval of the Leasehold Mortgagees, and Landlord will not recognize or 
consent thereto without such approval. 

16. Assignment; Subletting. 

16.1 Transfer by Tenant.  At any time, and from time to time, Tenant shall have the 
right, in its sole discretion, to assign this Lease and Tenant’s leasehold interest as set forth in 
Subsection 16.2, or to sublease all of or any part of the Premises to any person or entity for any 
use permitted under this Lease, without the consent of the Landlord. 

16.2 Liability.  Each assignee, other than any residential subtenant, shall assume all of 
the obligations of Tenant under this Lease (but not for liabilities or obligations arising prior to 
such assignment becoming effective).  Each assignment shall automatically release the assignor 
from any personal liability in respect of any obligations or liabilities arising under this Lease 
from and after the date of assignment, and Landlord shall not seek recourse for any such liability 
against any assignor or its personal assets.  Landlord agrees that performance by a subtenant or 
assignee of Tenant’s obligations under this Lease shall satisfy Tenant’s obligations hereunder 
and Landlord shall accept performance by any such subtenant. 

17. Default Remedies; Protection of Leasehold Mortgagee and Subtenants. 

17.1 Default.  Each of the following is a “Default” under this Lease: (a) Tenant’s 
failure to pay rent or other sums required to be paid by Tenant under this Lease within fifteen 
(15) days following Tenant’s receipt of written notice from Landlord stating that such payment 
was not made prior to its due date; or (b) the Tenant shall not have performed any of the other 
covenants, terms, conditions or provisions of this Lease within ninety (90) days after Tenant’s 
receipt of written notice from Landlord specifying such failure; provided, however, that with 
respect to those failures that cannot with due diligence be cured within such ninety (90) day 
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period, Tenant shall not be deemed to be in default hereunder if Tenant commences to cure such 
default within such ninety (90) day period and thereafter continues the curing of such default in 
good-faith with all due diligence.   

17.2 Remedies.  Upon the occurrence of any Default by Tenant and its continuance 
beyond any applicable grace or cure period set forth in Section 17.1, subject to the rights, 
privileges and protections granted to Leasehold Mortgagee pursuant to this Section 17 and 
Section 18 hereof, Landlord shall have the right and option to pursue all remedies available to it 
at law or in equity, provided, however that Landlord shall have the right to terminate this Lease 
only with respect to a Default for a failure of Tenant to procure and maintain insurance as 
required under Section 11 of this Lease and failure to pay GPLET in accordance with the state 
law.  Any such right to terminate shall be exercised by Landlord through the delivery of written 
notice to Tenant and all Leasehold Mortgagees, in which case the Premises shall be subject to the 
provisions of Section 20.  Notwithstanding the foregoing or any provision of this Lease to the 
contrary, Landlord and Tenant each hereby waive any right to seek consequential, punitive, 
multiple, exemplary or any other damages other than actual damages for a breach of this Lease 
by either Party.  

It is expressly understood (i) time shall be of the essence; (ii) the failure of Landlord to 
exercise any right hereunder shall not constitute a waiver of any other or further default of 
Tenant, including any other or further default in the payment of Rent when due; and (iii) except 
as provided in this Section 17.2, the enumeration herein of express rights, options and privileges 
shall not limit Landlord thereto nor deprive Landlord of any other remedy or action or cause of 
action by reason of any default of Tenant, notwithstanding termination of Tenant’s right to 
possession. 

Tenant shall pay Landlord for all costs and expenses, including reasonable attorneys’ fees 
and interest on all sums due at the rate of 10% per annum, compounded monthly from each due 
date until paid in full, incurred by Landlord in connection with the recovery of any rent due and 
unpaid under the terms of this Lease. 

17.3 Leasehold Mortgagee Default Protections. If any Leasehold Mortgagee notifies 
Landlord in writing of the existence of its Leasehold Mortgage, and the name and address of the 
Leasehold Mortgagee, then, notwithstanding anything to the contrary to this Lease, until the 
time, if any, that the Leasehold Mortgage held by such Leasehold Mortgagee shall be satisfied 
and released of record or the Leasehold Mortgagee notifies Landlord in writing that its Leasehold 
Mortgage has been satisfied: 

   (i) No act or agreement between or on the part of Landlord or 
Tenant to cancel, terminate, surrender, or modify this Lease or Tenant’s right to possession shall 
be binding upon or effective as against the Leasehold Mortgagee without its prior written 
consent. 

 

   (ii) Concurrently with any notice, demand, election or other 
communication that Landlord gives to Tenant hereunder (hereafter collectively “Notices”), 
Landlord shall give a copy of each such Notice to the Leasehold Mortgagee at the address 
designated by it.  No Notice given by Landlord to Tenant shall be binding upon or affect Tenant 
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or the Leasehold Mortgagee unless a copy of the Notice shall be given to the Leasehold 
Mortgagee pursuant to this subsection.  

   (iii) The Leasehold Mortgagee shall have the right for a period 
of sixty (60) days after the expiration of any grace period afforded Tenant to perform any term, 
covenant, or condition and to remedy any default by Tenant hereunder or such longer period as 
the Leasehold Mortgagee may reasonably require to effect a cure, and Landlord shall accept such 
performance with the same force and effect as if furnished by Tenant, and the Leasehold 
Mortgagee shall thereby and hereby be subrogated to the rights of Landlord. The Leasehold 
Mortgagee shall have the right to enter upon the Premises to give such performance. 

   (iv) In case of a default by Tenant in the performance or 
observance of any nonmonetary term, covenant or condition to be performed by it hereunder, if 
the Leasehold Mortgagee reasonably determines that such default cannot be cured without taking 
possession of the Premises, in such Leasehold Mortgagee’s reasonable opinion, or if the 
Leasehold Mortgagee cannot cure such default, then Landlord shall not serve a notice of lease 
termination pursuant to Section 17.2, if and so long as: 

    (A) the Leasehold Mortgagee shall proceed diligently to 
obtain possession of the Premises as mortgagee (including possession by a receiver), and, upon 
obtaining such possession, shall proceed diligently to cure such defaults as are reasonably 
susceptible of cure (subject to any order by a court of competent jurisdiction staying or otherwise 
precluding such Leasehold Mortgagee from obtaining such possession); or 

    (B) the Leasehold Mortgagee shall institute foreclosure 
proceedings and diligently prosecute the same to completion (unless in the meantime it shall 
acquire Tenant’s estate hereunder, either in its own name or through a nominee, by assignment in 
lieu of foreclosure and subject to any order by a court of competent jurisdiction staying or 
otherwise precluding such Leasehold Mortgagee from obtaining such possession). 

The Leasehold Mortgagee shall not be required to obtain possession or to continue in 
possession as mortgagee of the Premises pursuant to clause (A) above, or to continue to 
prosecute foreclosure proceedings pursuant to clause (B) above, if and when the default has been 
cured.  

   (v) If any Leasehold Mortgagee is prohibited from 
commencing or prosecuting foreclosure or other appropriate proceedings in the nature thereof by 
any process or injunction issued by any court or by reason of any action by any court having 
jurisdiction of any bankruptcy or insolvency proceeding involving Tenant, the times specified in 
Subsections (iv)(A) and (B) above, for commencing or prosecuting foreclosure or other 
proceedings shall be extended for the period of the prohibition. 

   (vi) No option of Tenant hereunder may be exercised, and no 
consent of Tenant allowed or required hereunder shall be effective, without the prior written 
consent of any Leasehold Mortgagee. 

17.4 Protection of Subtenant. Landlord covenants that, notwithstanding any default 
under or termination of this Lease or of Tenant’s possessory rights, Landlord: (i) shall not disturb 
the peaceful possession of the subtenant under its sublease so long as the subtenant complies 
with the terms and conditions of its sublease, and in the event of a default by a subtenant, 
Landlord may only disturb the possession or other rights of the subtenant as provided in the 
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tenant’s sublease, (ii) shall recognize the continued existence of the sublease, (iii) shall accept 
the subtenant’s attornment, as subtenant under the sublease, to Landlord, as landlord under the 
sublease, and (iv) shall be bound by the provisions of the sublease, including all options, to the 
extent such provisions can be performed by Landlord.  Notwithstanding anything to the contrary 
in this Lease, no act or agreement between or on the part of Landlord or Tenant to cancel, 
terminate, surrender or modify this Lease or Tenant’s right to possession shall be binding upon 
or effective as against any subtenant without its prior written consent.   

17.5 Liability of Leasehold Mortgagee. If any Leasehold Mortgagee becomes the 
Tenant hereunder, by foreclosure of the Leasehold Mortgage, or under a new Lease pursuant to 
Section 18 below, the Parties agree and acknowledge that such Leasehold Mortgagee shall not be 
liable or responsible for and shall not be deemed to have assumed liability for any prior actions, 
omissions, defaults, breaches or other events caused by or relating to any prior Tenant and such 
Leasehold Mortgagee shall only be liable and responsible for acts, omissions, defaults, breaches 
or events occurring while it is Tenant, but the prior Tenant(s) shall not be released from liability 
for prior occurrences. 

18. New Lease. 

18.1 Right to Lease.  Landlord agrees that, in the event of termination of this Lease for 
any reason (including but not limited to any Default by Tenant), at the request of the then first 
priority Leasehold Mortgagee, Landlord will enter into a new lease of the Premises with the most 
senior Leasehold Mortgagee requesting a new lease, which new lease shall commence as of the 
date of termination of this Lease and shall run for the remainder of the original Term of this 
Lease, at the rent and upon the terms, covenants and conditions herein contained, provided: 

(i) Such Leasehold Mortgagee shall make written request upon Landlord for the new 
lease within sixty (60) days after the date such Leasehold Mortgagee receives written notice from 
Landlord that the Lease has been terminated; 

   (ii) Subject to the terms of Section 17.5 above, upon execution 
and delivery of any such new lease the Leasehold Mortgagee shall pay to Landlord any and all 
sums which would, at that time, be due and unpaid pursuant to this Lease but for its termination, 
and in addition thereto all reasonable expenses, including reasonable attorneys’ fees, which 
Landlord shall have incurred by reason of such termination; 

   (iii) Such Leasehold Mortgagee shall perform and observe all 
covenants in this Lease to be performed and observed by Tenant, and, subject to the terms of 
Section 17.3 above, shall further remedy any other conditions which Tenant under the Lease was 
obligated to perform under its terms, to the extent the same are reasonably susceptible of being 
cured by the Leasehold Mortgagee; and 

   (iv) The Tenant under the new lease shall have the same right 
of occupancy to the buildings and improvements on the Premises as Tenant had under the Lease 
immediately prior to its termination.  Notwithstanding anything to the contrary expressed or 
implied in this Lease, any new lease made pursuant to this Section 18 shall have the same 
priority as this Lease with respect to any mortgage, deed of trust, or other lien, charge, or 
encumbrance on the fee of the Premises, and any sublease under this Lease shall be a sublease 
under the new Lease and shall not be deemed to have been terminated by their termination of this 
Lease. 
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18.2 No Obligation.  Nothing herein contained shall require any Leasehold Mortgagee 
to enter into a new lease pursuant to this Section 18 or to cure any default of Tenant referred to 
above. 

18.3 Possession.  If any Leasehold Mortgagee shall demand a new lease as provided in 
this Section 18, Landlord agrees, at the request of, on behalf of and at the expense of the 
Leasehold Mortgagee, upon a guaranty from it reasonably satisfactory to Landlord, to institute 
and pursue diligently to conclusion the appropriate legal remedy or remedies to oust or remove 
the original Tenant from the Premises, but not any subtenants actually occupying the Premises or 
any part thereof. 

18.4 Grace Period.  Unless and until Landlord has received notice from each Leasehold 
Mortgagee that the Leasehold Mortgagee elects not to demand a new lease as provided in this 
Section 18, or until the period therefore has expired, Landlord shall not cancel or agree to the 
termination or surrender of any existing subleases nor enter into any new leases or subleases with 
respect to the Premises without the prior written consent of each Leasehold Mortgagee. 

18.5 Effect of Transfer.  Neither the foreclosure of any Leasehold Mortgage (whether 
by judicial proceedings or by virtue of any power of sale contained in the Leasehold Mortgage), 
nor any conveyance of the leasehold estate created by this Lease by Tenant to any Leasehold 
Mortgagee or its designee by an assignment or by a deed in lieu of foreclosure or other similar 
instrument shall require the consent of Landlord under, or constitute a default under, this Lease, 
and upon such foreclosure, sale or conveyance, Landlord shall recognize the purchaser or other 
transferee in connection therewith as the Tenant under this Lease. 

19. No Merger.  In no event shall the leasehold interest, estate or rights of Tenant 
hereunder, or of any Leasehold Mortgagee, merge with any interest, estate or rights of Landlord 
in or to the Premises.  Such leasehold interest, estate and rights of Tenant hereunder, and of any 
Leasehold Mortgagee, shall be deemed to be separate and distinct from Landlord’s interest, 
estate and rights in or to the Premises, notwithstanding that any such interests, estates or rights 
shall at any time be held by or vested in the same person, corporation or other entity. 

20. Surrender, Reconveyance. 

20.1 Reconveyance Upon Termination or Expiration.  On the last day of the Term or 
upon any termination of this Lease, whether under Section 15, Section 17 or otherwise, title to 
the Premises (including all improvements constituting a part thereof) shall automatically vest in 
Tenant or its successor, or Tenant’s successor by foreclosure, as the case may be, at no cost or 
expense to Tenant other than as set forth in Section 20.4 below.  Notwithstanding the foregoing, 
such automatic vesting shall not occur for any termination of this Lease if a Leasehold 
Mortgagee exercises its rights pursuant to Section 17 and enters into a new lease as described 
therein, or until Landlord has received notice from each Leasehold Mortgagee that the Leasehold 
Mortgagee elects not to demand a new lease as provided in Section 17, or until the period 
therefor has expired. Without limiting the generality of Section 17, such new lease shall include 
this Section 20.1 which will allow title to the Premises to vest in Leasehold Mortgagee, as the 
new Tenant thereunder, or any successor in interest to such Leasehold Mortgagee, upon the 
expiration or other termination of such new lease. 

20.2 Reconveyance Documents.  Without limiting the foregoing, promptly upon 
Tenant’s request therefor, Landlord shall execute and deliver to Tenant: (i) a special warranty 
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deed and bill of sale reconveying all of Landlord’s right title and interest in the Premises 
(including all improvements constituting a part thereof) to Tenant; (ii) a memorandum in 
recordable form reflecting the termination of this Lease; (iii) an assignment of Landlord’s right, 
title and interest in and to all licenses, permits, guaranties and warranties relating to the 
ownership or operation of the Premises to which Landlord is a party and which are assignable by 
Landlord; and (iv) such other reasonable and customary documents as may be required by 
Tenant or its title insurer including, without limitation, FIRPTA, owner’s affidavits and 
mechanic’s lien affidavits, to confirm the termination of this Lease and the revesting of title to 
the Premises (including all improvements constituting a part thereof) in all respects in Tenant or 
its successor, or Tenant’s successor by foreclosure, as the case may be. 

20.3 Title and Warranties.  Notwithstanding anything to the contrary in this Section 
20.3, Landlord shall convey the Premises to Tenant subject only to: (i) matters affecting title as 
of the Effective Date, and (ii) matters created by or with the written consent of Tenant. The 
Premises shall be conveyed “AS IS” without representation or warranty whatsoever.  
Notwithstanding the prohibition on the creation of any liens by or through Landlord set forth in 
Section 23.2, upon any reconveyance, Landlord shall satisfy and fully release all liens and 
monetary encumbrances on the Premises created by Landlord. 

20.4 Expenses.  All costs of title insurance, escrow fees, recording fees and other 
expenses of the reconveyance to Tenant, except Landlord’s own attorneys’ fees and any 
commissions payable to any broker retained by Landlord, shall be paid by Tenant. 

The provisions of this Section 20 shall survive the expiration or other termination of this 
Lease. 

21. Trade Fixtures, Machinery and Equipment.  Landlord agrees that all trade 
fixtures, machinery, equipment, furniture or other personal property of whatever kind and nature 
kept or installed on the Premises by Tenant or Tenant’s subtenants may be removed by Tenant or 
Tenant’s subtenants, or their agents and employees, in their discretion, at any time and from time 
to time during the entire Term or upon the expiration of this Lease.  Tenant agrees that in the 
event of damage to the Premises due to such removal it will reasonably repair or restore the 
same.  Upon request of Tenant or Tenant’s assignees or any subtenant, Landlord shall execute 
and deliver any consent or waiver forms submitted by any vendors, lessors, chattel mortgages or 
holders or owners of any trade fixtures, machinery, equipment, furniture or other personal 
property of any kind and description kept or installed on the Premises by any subtenant setting 
forth the fact that Landlord waives, in favor of such vendor, lessor, chattel mortgagee or any 
holder or owner, any lien, claim, interest or other right therein superior to that of such vendor, 
lessor, chattel mortgagee, owner or holder.  Landlord shall further acknowledge that property 
covered by such consent or waiver forms is personal property and is not to become a part of the 
realty no matter how affixed thereto and that such property may be removed from the Premises 
by the vendor, lessor, chattel mortgagee, owner or holder at any time upon default by the Tenant 
or the subtenant in accordance with the terms of such chattel mortgage or other similar 
documents, free and clear of any claim or lien of Landlord. 

22. Estoppel Certificate.  Landlord shall at any time and from time to time upon not 
less than twenty (20) days’ prior written notice from Tenant or any Leasehold Mortgagee 
execute, acknowledge and deliver to Tenant or the Leasehold Mortgagee a statement in writing 
(i) certifying that this Lease is unmodified and in full force and effect (or if modified, stating the 
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nature of such modification and certifying that this Lease, as so modified, is in full force and 
effect) and the dates to which the rental and other charges are paid in advance, if any; (ii) 
acknowledging that there are not, to Landlord’s knowledge, any uncured defaults on the part of 
Tenant hereunder, or specifying such defaults if they are claimed; and (iii) certifying such other 
matters relating to this Lease as Tenant or the Leasehold Mortgagee may reasonably request.  
Any such statement may be relied upon by any prospective purchaser or encumbrancer of all or 
any portion of the leasehold estate and/or the improvements.  Landlord’s failure to deliver a 
statement within the time prescribed shall be conclusive upon Landlord (i) that this Lease is in 
full force and effect, without modification except as may be represented by Tenant; (ii) that there 
are no uncured defaults in Tenant’s performance; and (iii) the accuracy of such other matters 
relating to this Lease as Tenant as may have been set forth in the request. 

23. General Provisions. 

23.1 Attorneys’ Fees.  In the event of any suit instituted by either Party against the 
other in any way connected with this Lease, including any action for declaratory or equitable 
relief, the Parties respectively agree that the successful Party to any such action shall recover 
from the other Party a reasonable sum for its attorneys’ fees and court costs in connection with 
said suit, including, but not limited to, its costs of expert witnesses, transportation, lodging and 
meal costs of the Party and witnesses, costs of transcript preparation and other reasonable and 
necessary direct and incidental costs of such dispute, with such attorneys’ fees and court costs to 
be fixed by the court. 

23.2 Transfer or Encumbrance of Landlord’s Interest.  Landlord may not transfer or 
convey its interest in this Lease or in the Premises during the term of this Lease without the prior 
written consent of Tenant, which consent may be given or withheld in Tenant’s sole and absolute 
discretion.  Landlord shall not grant or create mortgages, deeds of trust or other encumbrances of 
any kind against the Premises or any rights of Landlord hereunder without the consent of Tenant 
in its sole and absolute discretion, and, without limiting the generality of the foregoing, Landlord 
shall not take any action that would cause the Premises (including without limitation, Landlord’s 
fee simple interest in the Premises) to be encumbered in any manner whatsoever, nor take any 
action that would impair Landlord’s fee simple title to the Premises without the prior written 
consent of Tenant, which consent may be given or withheld in Tenant’s sole and absolute 
discretion.  Any mortgage, deed of trust or other encumbrance created by Landlord and permitted 
by Tenant shall be subject to this Lease, all subleases and all their respective provisions 
including, without limitations, the Option under this Lease and any subleases with respect to the 
purchase of the Premises. 

23.3 Captions; Attachments; Defined Terms.  The captions of the sections of this Lease 
are for convenience only and shall not be deemed to be relevant in resolving any question of 
interpretation or construction of any section of this Lease. Exhibits or attachments attached 
hereto, and addendums and schedules initialed by the Parties, are deemed by attachment to 
constitute part of this Lease and are incorporated herein.  The words “Landlord” and “Tenant”, 
as used herein, shall include the plural as well as the singular.  The obligations contained in this 
Lease to be performed by Tenant and Landlord shall be binding on Tenant’s and Landlord’s 
successors and assigns only during their respective periods of ownership. 

23.4. Entire Agreement.  This Lease and the Development Agreement between 
Landlord and Tenant, along with any addenda, exhibits and attachments hereto or thereto, 
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constitutes the entire agreement between Landlord and Tenant relative to the Premises and this 
Lease, the Development Agreement and the addenda, exhibits and attachments may be altered, 
amended or revoked only by an instrument in writing signed by the Party to be bound thereby.  
Landlord and Tenant agree hereby that all prior or contemporaneous oral agreements between 
and among themselves and their agents or representatives relative to the leasing of the Premises 
are merged in or revoked by this Lease and the Development Agreement, except as set forth in 
any addenda hereto or thereto. 

23.5 Severability.  If any term or provision of this Lease shall, to any extent, be 
determined by a court of competent jurisdiction to be invalid or unenforceable, the remainder of 
this Lease shall not be affected thereby, and each term and provision of this Lease shall be valid 
and be enforceable to the fullest extent permitted by law, provided, however, that the overall 
intent and agreement of the Parties as set forth in this Lease is not materially vitiated by the 
invalidity or unenforceability of the term or provision in question. 

23.6 Interpretation.  The Parties hereto agree that all the provisions hereof are to be 
construed as both covenants and conditions as though the words importing such covenants and 
conditions were used in each separate paragraph hereof.   

23.7 Binding Effect.  All of the provisions hereof shall bind and inure to the benefit of 
the Parties hereto and their respective heirs, legal representatives, successors and assigns.   

23.8 Choice of Law.  This Lease shall be governed by the laws of the State of Arizona 

23.9 Conflict of Interest, Notice is hereby given of the applicability of A.R.S. § 38-
511. 

23.10 Memorandum of Land and Improvements Lease.  The Parties shall, concurrently 
with the execution of this Lease, complete, execute, acknowledge and record (at Tenant’s 
expense) a Memorandum of Land and Improvements Lease, a form of which is attached hereto 
as Attachment 2. 

23.11 Notices.  Except as otherwise required by law, any notice, demand or other 
communication given hereunder, shall be in writing and shall be given by personal delivery or be 
sent by certified or registered U.S. Mail, return receipt requested, addressed to the Parties at their 
respective addresses set forth below, or at such other address as a Party may designate in writing 
pursuant to the terms of this paragraph, or by facsimile machine or by any nationally recognized 
express or overnight delivery service (e.g., Federal Express or UPS), with all postage and other 
delivery charges prepaid: 

If to Landlord, 

City of Chandler 
Economic Development Office (MS 416) 
P. O. Box 4008 
Chandler, AZ 85244-4008 
Attention:  Kim Moyers, Downtown Redevelopment Manager  
Phone:  480-782-3045 
Facsimile:  480-782-3040 

 

With a copy to:  
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Chandler City Attorney Office 
P. O. Box 4008, MS 602 
Chandler, AZ  84244-4008 
Attention:  Kay Bigelow 
Phone:   480-782-4642 
Facsimile:  480-782-4652 

 

If to Tenant: __________________________ 

All such notices, demands or other communications will (i) if delivered personally or 
delivered through a same day delivery/courier service be deemed effective upon delivery or 
refusal to accept delivery by the addressee, and (ii) if delivered by U.S. mail in the manner 
described above be deemed effective upon the earlier of receipt or three (3) business days after 
deposit in a post office operated by the United States or with a United States postal officer (in 
each case regardless of whether such notice, demand or other communication is received by any 
other person to whom a copy of such notice, demand or other communication is to be delivered 
pursuant to this paragraph).  Any notice sent by a recognized national overnight delivery service 
shall be deemed effective one (1) business day after deposit with such service.  Any notice sent 
by facsimile machine shall be deemed effective upon confirmation of the successful transmission 
by the sender’s facsimile machine.  Notwithstanding the foregoing, no payment shall be deemed 
to be made until actually received in good and available funds by the intended payee. 

23.12 No covenant, term or condition or the breach thereof shall be deemed waived, 
except by written consent of the Party against whom the waiver is claimed, and any waiver or the 
breach of any covenant, term or condition shall not be deemed to be a waiver of any preceding or 
succeeding breach of the same or any other covenant, term or condition. 

23.13 Negation of Partnership.  Landlord shall not become or be deemed a partner or a 
joint venturer with Tenant by reason of the provisions of this Lease. 

23.14 Hold Over.  If Tenant shall continue to occupy the Premises after the expiration of 
the Term hereof without the consent of Landlord, such tenancy shall be from month to month on 
the same terms and conditions as are set forth herein. 

23.15 Leasehold Mortgagee Further Assurances.  Landlord and Tenant shall cooperate 
in, including by suitable amendment from time to time of any provision of this Lease which may 
be reasonably requested by any proposed Leasehold Mortgagee for the purpose of implementing 
the mortgagee-protection provisions contained in this Lease, allowing that Leasehold Mortgagee 
reasonable means to protect or preserve the lien of its Leasehold Mortgage upon the occurrence 
of a default under the terms of this Lease and of confirming the elimination of the ability of 
Tenant to modify, terminate or waive this Lease or any of its provisions without the prior written 
approval of the Leasehold Mortgagee.  Landlord and Tenant each agree to execute and deliver 
(and to acknowledge, if necessary, for recording purposes) any agreement necessary to effect any 
such amendment; provided, however, that any such amendment shall not in any way affect the 
Term or rent under this Lease nor otherwise in any material respect adversely affect any rights of 
Landlord under this Lease. 

23.16 Interest on Amounts Due.  Any amounts due a Party under this Lease, including, 
without limitation, Rent, shall accrue interest on the unpaid balance, from the date a court of 
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competent jurisdiction enters a final judgment awarding such amount to the Party, at the rate of 
10% per annum or the maximum rate allowable under applicable law (whichever is less), 
compounded monthly, until paid in full. 

24. Nonrecourse.  No Chandler Council member, Chandler official, representative, 
agent, attorney or employee shall be personally liable to Tenant or to any successor in interest to 
Tenant, in the event of any default or breach by Tenant or for any amount which may become 
due to Landlord, or with respect to any obligation of Landlord under the terms of this Lease.  
Notwithstanding anything contained in this Lease to the contrary, the liability of Tenant under 
this Lease shall be limited solely to the leasehold interest under this Lease and the buildings and 
other improvements on the Premises and shall not extend to or be enforceable against:  (i) any 
other assets of Tenant,  (ii) the individual assets of any of the individuals or entities who are 
shareholders, members, managers, constituent partners, officers or directors of the general 
partners, managers  or members of Tenant; or (iii) the officers, shareholders, members or 
managers or constituent partners of Tenant. 

25. Counterparts.  This Lease may be executed in multiple counterparts, each of 
which shall constitute an original and all of which together shall constitute one and the same 
instrument. 
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Attachment 1 to Exhibit H 

Legal Description of Premises 
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Attachment 2 to EXHIBIT H 

MEMORANDUM OF LEASE 

WHEN RECORDED, RETURN TO: 
When recorded, return to: 
City Attorney Office 
Post Office Box 4008, Mailstop 602 
Chandler, Arizona 85244-4008 
 

 

MEMORANDUM OF LAND AND IMPROVEMENTS LEASE 

THIS MEMORANDUM OF LAND AND IMPROVEMENTS LEASE (“Memorandum”) 
is made and entered into as of the ____ day of ___________, 2015 (the “Effective Date”), by and 
between the CITY OF CHANDLER, an Arizona municipal corporation, (“Landlord”) whose 
address is P. O. Box 4008, Chandler, AZ  84244-4008, and DC LAND, L.L.C., an Arizona 
limited liability company (“Tenant”) whose address is ________________________________. 

1. The Landlord and Tenant have entered into that certain Land and Improvements 
Lease, dated ____________, 2015 (“Lease”), whereby the Landlord leases to Tenant that real 
property described in Exhibit A attached hereto and by this reference incorporated herein, 
together will all rights and privileges appurtenant thereto, and all present and future 
improvements thereon (collectively the “Premises”) for a term commencing on the Effective 
Date and ending on the 25th anniversary of the Effective Date.  The Lease sets forth all terms and 
provisions relative to the lease of the Premises by Landlord to Tenant.  Without limiting the 
generality of the foregoing, Tenant has the right to mortgage its leasehold interest and there are 
restrictions on the right of Landlord to transfer or encumber its interest in the Premises or the 
Lease. 

2. This Memorandum is being recorded to give constructive notice to all persons 
dealing with the Premises that the Landlord leases to Tenant the Premises, and that the Landlord 
and Tenant consider the Lease to be a binding agreement between the Landlord and Tenant 
regarding the Premises. 

3. This Memorandum is not a complete summary of the Lease.  The provisions of 
this Memorandum shall not be used in interpreting the Lease.  In the event of any conflict 
between the terms and provisions of this Memorandum and the Lease, the terms and provisions 
of the Lease shall govern and control.  A complete copy of the Lease is available for inspection 
at the office of the Chandler City Clerk, 175 South Arizona Avenue, 1st Floor, Chandler, Arizona 
85225. 
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EXHIBIT K 
Air Space Right-of-Way Encroachment Easement Agreement  

 
 

  



CITY OF CHANDLER 
AIRSPACE AND RIGHT-OF-WAY 

EASEMENT AGREEMENT  
 

 This Agreement is made and entered into as of the ____ day of ___________, 
2004, by and between the City of Chandler, an Arizona municipal corporation (“City”) 
and _________________________, an Arizona limited liability company (“Developer”)  
City and Developer are collectively referred to herein as “Parties”. . 
 
RECITALS 
 
WHEREAS, Developer is the owner of certain land within the City of Chandler, County 
of Maricopa, State of Arizona, generally located in the area between Boston Street, 
Commonwealth Avenue, Essex Street, and California Street, Chandler, Arizona 
(hereinafter the “Property”); 
 
WHEREAS, City is the owner of certain right-of-way identified as Dakota Street 
between Commonwealth Avenue and Boston Street (“Dakota Right-of-Way”), legally 
described in Attachment 1, attached hereto and incorporated herein by this reference; 
 
WHEREAS, Developer wishes to develop the Property as a multifamily apartment 
complex as approved and set forth in Chandler Ordinance #4597 (hereinafter the 
“Project”) with a skybridge connecting the two segments of the Project that border both 
sides of the above-referenced portion of Dakota Street; 
 
WHEREAS, the Project calls for the construction of a skybridge connecting the two 
segments of the Project that border the Dakota Right-of-Way encroaching in the airspace 
of Dakota Street as well as having structures on the street level portion of the Dakota 
Right-of-way that will support the skybridge; and 
 
WHEREAS, the parties desire by Agreement to provide for the safe and lawful 
construction and perpetual maintenance of said improvements. 
 
NOW, THEREFORE, IT IS AGREED: 
 
 1. The City grants to Developer an Airspace Easement, in perpetuity, in the 
airspace over, upon and above a certain horizontal plane, _________ (__) feet above the 
sidewalk surface of the Dakota Right-of-Way. 
 
 2. The City additionally grants to Developer a perpetual casement on the 
Dakota Right-of-Way for the purpose of erecting and having thereon supporting 
structures for the skybridge described in the Project.   
 
 3. Developer shall be responsible for the initial construction of the skybridge 
and its supporting structure and for the perpetual maintenance of said improvements. 

1.  



 4. Until such time as Developer has completed all of the improvements 
described herein, and until a Certificate of Completion has been issued therefore, 
Developer shall comply with the Insurance Requirements set forth in Attachment 2, 
attached hereto and incorporated herein by this reference.  Upon issuance of the 
Certificate of Completion, the Developer shall maintain the commercial general liability 
insurance as stated in Attachment 2 in perpetuity.  
 
 5. Developer hereby indemnify, defends, and holds harmless the City and its 
agents, officers and employees from an against any and all liability or claim of liability, 
loss or expense, including defense costs and legal fees and claims for damages of 
whatever character, nature and kind, whether directly or indirectly arising from or 
connected with an act or omission of Developer, or an agent, invitee, guest, employee or 
anyone in, on or about the leased premises which, including, but not limited to, liability, 
expense and claims for:  bodily injury, death, personal injury, or property or resource 
damage, or intentional infliction of harm.  This indemnity shall not require payment of a 
claim by the City or any of its officers or employees as a condition precedent to the 
City’s recovery hereunder. 
 
 6. Developer shall acquire all necessary permits and comply with all building 
and zoning requirements. 
 
 7. During construction, Developer shall be required to obtain an 
encroachment permit from the City in order to use the Dakota Right-of-Way. 
 
 IN WITNESS WHEREOF, the parties hereto have executed this Agreement on 
the date first set forth above. 
 
ATTEST:  CITY OF CHANDLER, an Arizona 

municipal corporation 
 
 
 
  By  
City Clerk                               Mayor 
 
APPROVED AS TO FORM: 
 
 
  
City Attorney 

 
               DEVELOPER 

_____________,. 
  
 
By:  



Its:   
 

STATE OF ARIZONA        ) 
                                              )ss 
County of Maricopa              ) 
 
 The foregoing City of Chandler Airspace Right-of-Way Easement Agreement was 
acknowledged before me this ____ day of ________________, 20__ by 
_____________________, the ____________________ of _____________________., an 
Arizona limited liability company, for and on behalf thereof. 
 
  
 ____________________________________  
 Notary Public 
My Commission Expires: 
  
  



ATTACHMENT 1 
  



ATTACHMENT 2 
 

 
INSURANCE REQUIREMENTS 

 
1. General. 

 A. At the same time as execution of this /Agreement, the [Company with 
whom City contracting] shall furnish the City a certificate of insurance on a standard 
insurance industry ACORD form.  The ACORD form must be issued by an insurance 
company authorized to transact business in the State of Arizona possessing a current 
A.M. Best, Inc. rating of A-7, or better and legally authorized to do business in the State 
of Arizona with policies and forms satisfactory to CITY.  Provided, however, the A.M. 
Best rating requirement shall not be deemed to apply to required Worker’s Compensation 
coverage. 

 B. The [Company with whom City contracting] and any of its subcontractors 
shall procure and maintain, until all of their obligations have been discharged, including 
any warranty periods under this /Agreement are satisfied, the insurances set forth below.  

 C. The insurance requirements set forth below are minimum requirements for 
this Agreement and in no way limit the indemnity covenants contained in this Agreement. 

 D. The City in no way warrants that the minimum insurance limits contained 
in this Agreement are sufficient to protect [Company with whom City contracting] from 
liabilities that might arise out of the performance of the Agreement services under this 
Agreement by [Company with whom City contracting], its agents, representatives, 
employees,  or subcontractors and the [Company with whom City contracting] is free to 
purchase any additional insurance as may be determined necessary. 

 E. Failure to demand evidence of full compliance with the insurance 
requirements in this Agreement or failure to identify any insurance deficiency will not 
relieve the [Company with whom City contracting] from, nor will it be considered a 
waiver of its obligation to maintain the required insurance at all times during the 
performance of this Agreement. 

F. Use of Subcontractors:  If any work is subcontracted in any way, the  
[Company with whom City contracting] shall execute a written agreement with 
Subcontractor containing the same Indemnification Clause and Insurance Requirements 
as the City requires of the [Company with whom City contracting] in this Agreement.  
The [Company with whom City contracting] is responsible for executing the Agreement 
with the Subcontractor and obtaining Certificates of Insurance and verifying the 
insurance requirements. 

2. Minimum Scope and Limits of Insurance.  The [Company with whom City 
contracting] shall provide coverage with limits of liability not less than those stated 
below. 

 A. Commercial General Liability-Occurrence Form.   

1. [Company with whom City contracting] must maintain “occurrence” form 
Commercial General Liability insurance with a limit of not less than $2,000,000 for each 
occurrence, $4,000,000 aggregate.  Said insurance must also include coverage for 
products and completed operations, independent contractors, personal injury and 
advertising injury. If any Excess insurance is utilized to fulfill the requirements of this 
paragraph, the Excess insurance must be “follow form” equal or broader in coverage 
scope than underlying insurance. 



 B. Automobile Liability-Any Auto or Owned, Hired and Non-Owned 
Vehicles.  [Company with whom City contracting] must maintain Business/Automobile 
Liability insurance with a limit of $1,000,000 each accident on [Company with whom 
City contracting] owned, hired, and non-owned vehicles assigned to or used in the 
performance under this Agreement.  If any Excess or Umbrella insurance is utilized to 
fulfill the requirements of this paragraph, the Excess  or Umbrella insurance must be 
“follow form” equal or broader in coverage scope than underlying insurance. 

 C. Workers Compensation and Employers Liability Insurance:  
[Company with whom City contracting] must maintain Workers Compensation 
insurance to cover obligations imposed by federal and state statutes having jurisdiction of 
[Company with whom City contracting] employees engaged in the performance of Work 
under this Agreement and must also maintain Employers’ Liability insurance of not less 
than $1,000,000 for each accident and $1,000,000 disease for each employee. 

 D. Builders’ Risk/Installation Floater Insurance:  The [Company with 
whom City contracting] bears all responsibility for loss to all equipment or Work under 
construction.  Unless waived in writing by the City the [Company with whom City 
contracting] will purchase and maintain in force Builders’ Risk/Installation Floater 
insurance on the entire Work until completed and accepted by the City.  This insurance 
will be Special Causes of Loss policy form, (minimally including perils of fire, flood, 
lightning, explosion, windstorm and hail, smoke, aircraft and vehicles, riot and civil 
commotion, theft, vandalism, malicious mischief, and collapse), completed value, 
replacement cost policy form equal to the contract price and all subsequent modifications.  
The [Company with whom City contracting]’s Builders’ Risk/Installation Floater 
insurance must be primary and not contributory. 

  1. Builders’ Risk/Installation Floater insurance must cover the entire 
Work including reasonable compensation for architects and engineers’ services and 
expenses and other “soft costs” made necessary by an insured loss.  Builders’ 
Risk/Installation Floater insurance must provide coverage from the time any covered 
property comes under the [Company with whom City contracting]’s control and or 
responsibility, and continue without interruption during course of construction, 
renovation and or installation, including any time during which any project property or 
equipment is in transit, off site, or while on site for future use or installation.  Insured 
property must include, but not be limited to, scaffolding, false work, and temporary 
buildings at the site.  This insurance must also cover the cost of removing debris, 
including demolition as may be legally required by operation of any law, ordinance, 
regulation or code. 

  2. The [Company with whom City contracting] must also purchase 
and maintain Boiler and Machinery insurance with the same requirements as Builders’ 
Risk/Installation Floater insurance cited above if the Work to be performed involves any 
exposures or insurable property normally covered under a Boiler and Machinery 
insurance policy or made necessary as required by law or testing requirements in the 
performance of this Agreement.  The [Company with whom City contracting] will be 
responsible for any and all deductibles under these policies and the [Company with 
whom City contracting] waives all rights of recovery and subrogation against the City 
under the [Company with whom City contracting]- Builders’ Risk/Installation Floater 
insurance described herein. 

  3. Builders’ Risk/Installation Floater Insurance must be maintained 
until whichever of the following first occurs: (i) final payment has been made; or, (ii) 
until no person or entity, other than the City, has an insurable interest in the property 
required to be covered. 



  a. The Builders’ Risk/Installation Floater insurance must be endorsed 
so that the insurance will not be canceled or lapse because of any partial use or 
occupancy by the City. 

  b. The Builders Risk/Installation Floater insurance must include as 
named insureds, the City, the [Company with whom City contracting], and all tiers of 
subcontractors and others with an insurable interest in the Work who will be named as 
additional insureds unless they are able to provide the same level of coverage with the 
City and [Company with whom City contracting] named as additional insureds. 
Certificates must contain a provision that the insurance will not be canceled or materially 
altered without at least 30 days advance notice to the City.  The City must also be named 
as a Loss Payee under the Builders’ Risk/Installation Floater coverage. 

  c. The Builders Risk/Installation Floater insurance must be written 
using the Special Causes of Loss policy form, replacement cost basis. 

  d. All rights of subrogation under the Builders Risk/Installation 
Floater insurance are, by this Agreement, waived against the City, its officers, officials, 
agents and employees. 

  e. The [Company with whom City contracting] is responsible for 
payment of all deductibles under the Builders’ Risk/Installation Floater insurance policy. 

3.   Additional Policy Provisions Required. 

 A. Self-Insured Retentions Or Deductibles.  Any self-insured retentions 
and deductibles must be declared and approved by the City.  If not approved, the City 
may require that the insurer reduce or eliminate any deductible or self-insured retentions 
with respect to the City, its officers, officials, agents, employees, and volunteers. 

 B. . The [Company with whom City contracting]’s insurance must 
contain broad form contractual liability coverage. 

 C. The [Company with whom City contracting]'s insurance coverage must be 
primary insurance with respect to the City, its officers, officials, agents, and employees.  
Any insurance or self-insurance maintained by the City, its officers, officials, agents, and 
employees shall be in excess of the coverage provided by the [Company with whom City 
contracting] and must not contribute to it. 

 D. The [Company with whom City contracting]'s insurance must apply 
separately to each insured against whom claim is made or suit is brought, except with 
respect to the limits of the insurer's liability. 

 E. Coverage provided by the [Company with whom City contracting] must 
not be limited to the liability assumed under the indemnification provisions of this 
Agreement. 

 F. The policies must contain a severability of interest clause and waiver of 
subrogation against the City, its officers, officials, agents, and employees, for losses 
arising from Work performed by the [Company with whom City contracting] for the 
City. 

 G. The [Company with whom City contracting], its successors and or 
assigns, are required to maintain Commercial General Liability insurance as specified in 
this Agreement for a minimum period of 3 years following completion and acceptance of 
the Work.  The [Company with whom City contracting] must submit a Certificate of 
Insurance evidencing Commercial General Liability insurance during this 3 year period 
containing all the Agreement insurance requirements, including naming the  required 
Additional Insureds set forth herein. 



H. If a Certificate of Insurance is submitted as verification of coverage, the 
City will reasonably rely upon the Certificate of Insurance as evidence of coverage but 
this acceptance and reliance will not waive or alter in any way the insurance requirements 
or obligations of this Agreement.   

I. Insurance Cancellation During Term of Agreement.  

1. If any of the required policies expire during the life of this Agreement, the 
[Company with whom City contracting] must forward renewal or replacement 
Certificates to the City within 10 days after the renewal date containing all the 
required insurance provisions. 

2.  Each insurance policy required by the insurance provisions of this 
Agreement shall provide the required coverage and shall not be suspended, voided 
or canceled except after thirty (30) days prior written notice has been given to the 
City, except when cancellation is for non-payment of premium, then ten (10) days 
prior notice may be given.  Such notice shall be sent directly to Chandler Law- 
Risk Management Department, Post Office Box 4008, Mailstop 628, Chandler, 
Arizona  85225. If any insurance company refuses to provide the require notice, 
the [Company with whom City contracting] or its insurance broker shall notify 
the City of any cancellation, suspension, non-renewal of any insurance within 
seven (7) days of receipt of insurers’ notification to that effect. 

 J. City as Additional Insured.  The above-referenced policies are to contain, 
or be endorsed to contain, the following provisions: 

 1. The Commercial General Liability and Automobile Liability 
policies are to contain, or be endorsed to contain, the following provisions:  The 
City, its officers, officials, agents, and employees are additional insureds with 
respect to liability arising out of activities performed by, or on behalf of, the 
[Company with whom City contracting]  including the City's general supervision 
of the [Company with whom City contracting]; Products and Completed 
Operations of the [Company with whom City contracting]; and automobiles 
owned, leased, hired, or borrowed by the [Company with whom City 
contracting]. 
 2. The City, its officers, officials, agents, and employees must be 
additional insureds to the full limits of liability purchased by the [Company with 
whom City contracting] even if those limits of liability are in excess of those 
required by this Agreement. 
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