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Chandler» Arizona
Where Walues Make The Difference

MEMORANDUM Community Services Department Council Memo No. CS10-031
DATE: SEPTEMBER 10, 2009
TO: MAYOR AND COUNCIL

THRU: W. MARK PENTZ, CITY MANAG .
MARK M. EYNATTEN, COMMUN SERVICES DIRECTOR b‘\i__.
KATRINA MUELLER, ARTS CENTER MANAGER

o

FROM: ERIC FAULHABER, VISUAL ARTS COORDINATOR é 5

SUBJECT: PURCHASE OF ORIGINAL ARTWORK BY ARTIST NED KAHN FOR
THE CHANDLER CITY HALL COMPLEX

DESCRIPTION: The purchase of Shade Screen Structure by artist Ned Kahn of Ned Kahn
Studios of Sebastopol, California to be built during the final construction phase of the Chandler
City Hall complex.

BACKGROUND: In 2008 the Chandler Arts Commission released a national call to artists and
reviewed six finalist applicants for artworks to be sited at the new Chandler City Hall complex.
Ned Kahn was selected for his proposal of Shade Screen Structure, which is a series of
perforated metal panels to be suspended on armatures across the eastern and western fagade of
the building. The artwork will move with natural wind currents and act as a natural light filter.

The Chandler Arts Commission recommends the approval of the purchase of the artwork Shade
Screen Structure to be included in the Chandler City Hall complex. The artwork will be included
in the City of Chandler’s Public Art collection.

FINANCIAL IMPLICATIONS: Total cost for the artwork design and fabrication is
$176,000.00. Of that, $80,000.00 will be paid directly to the artist for design, consultation during
fabrication and installation. The remaining $96,000.00 would be paid directly to Sundt
Construction for on site fabrication. The total expenditure of $176,000.00 will be charged to the
Municipal Arts Fund in the Arts Center budget, line item 423-1100-5219. This is not a general
fund expenditure. This project is budgeted in the 2009/2010 budget cycle for the Chandler Arts
Commission.

PROPOSED MOTION: Move to approve the purchase of Shade Screen Structure by artist Ned
Kahn for an expenditure of $176,000.00.




COMMISSION OF ARTWORK AGREEMENT

City Hall Shade Structure Artwork

This agreenment is mudde and hereby entered into by and between THE CITY OF
CHANDLER ¢hereinafier “City™}, acting by and through its Chandler Ants Commission
Chereinufter "CAC™) ond the eity stadl thereot and ARTIST Med Kahn of Ned Kahn
Studios, 11630 Graton Road, Sebastopol, CA 95472 (hereinafier “ARTIST™).

In consideration of the promises, covenants, conditions and performanees deseribed in
this agreement, the parties hereby agree as follows:

1.

TERM OF AGREEMENT: This agreement shall be effective on the date that this
coniract has been signed by both parties, and, unless werminated carlier pursuart 1o the
provisions hereof, shall expite nfter an eighteen month period,

SCOM: OF WORK: The ARTIST shall complele the design of an artwork, us
deseribed below (2A. deseripion of artwork) and shall perform 2ll tasks as indicated
below, The work shall be subsiantially complete within seventeen (17) months, after
the date of the notice 1o proceed, and all work shall be finally completed and remdy for
final payment within eighteen (18) months after the date of the notice to proceed.
ARTIST shall not commence any work umtil g wrilten “Notice 10 Proveed” lns been
issued by the CITY,

ANZDESCRIPTION OF ARTWORK: The artwork will consist of & fagade nrmature

and shade pane] svstem as specified by the ARTIST and reviewed by the project
architect. The shade struciure, designed by ARTIST Ned Kahn, will consist of
suspended % * stainless steel shafl tubing and spacers separating 6™ wide by 217
tong perforated aluminum poanels, These performed panels are positioned with
spacers and are considened wind animated. the wind will canse movement in the
shadle structure. The artwork will span the exterior western fagade of the eity hall
tower, The artwark shall be consistent with the proposed schematics submitied 1o
the city by the ARTIST. The ARTIST will be required to work closelv with the
construction snd design tem for the City Hall site and the Chandler Ans
Commission for project approvals, The ARTIST will be required to perform the
following duties under this contracy during the course of commissioning the
arlwork and its fabrication and installation:

1.) Complete the schematic designs and design development
necommerlating necessary changes during the course ol te contrpet, 1o
include the final design.

2.3 Supply prototypes of the design during the commissionisg and
fabrication of the artwark,

3.) Provide a review of all drawings, schematics and (abrication samples
during the course of the contrael.



4.} Site visits and consultation during the course of the contract, o include
travel, meetings and public preseotations as deerned necessary by both
partics, ‘

B.) CONSULTATION WITH A CONSERVATOR: I requested by the CAC, the
ARTIST shall, prior to fabrication of the artwork, meet with a professional art
conservator, recommended and paid for by the CAC, to review the propossd
artwork ond ensure that it can be maintained over the peried of its lifetime without
cxtraordinary expense.

CY ARTIST PARTICIPATION: Il requested by the CAC, the ARTIST shall, during
the fibrication ar installation of the artwark, participate in one educational!
community event in conjunction with the dedication ceremony as scheduled or
requested by the CAC or its stafl,

D TRAVEL: The ARTIST will trave] to Chandler, Arizona or any location {lecal or
foreign) ns many tmes oz deemed necessary by the CAC within reason, in owder o
complete the project in a timely manner, meeting with representatives of the
community, the CAC and stafl, desipners, fubricators, installers and sub-
controctors to complete the Scope of Work,

) ARTWORK DOCUMENTATION AND MAINTENANCE INSTRUCTIONS:
The artwork shall be accompanied by the following documentation, to be
delivered to the CAC and its staff no Jater than fourteen davs after the completion
of the artwork!

I.) An ARTIST s Public Report, details pertaining to the ARTIST and hig
works that the CITY may use for public informamion purposcs; plus

2.) An ARTIST s Artwork Maintenance Record, that describes in detail
the muintenance issues necessary for the proper conseevation and or
replication of the artwork inmpes.

F.} ACKNOWLEDGEMENT: The ARTIST shull acknowledge the CAC's role in
funding the artwork tn all public presentations and woillen, printed or electronic
publication of information regording the artwark,

. PUBLIC INFORMATION: The CITY and the CAC will be solely responsible for
coordinating public information miaterials and activitics related to the dedication and
or promaotion of the arlwork,

COMPENSATION: The total compensation due hereunder includes the following:
ALY As compensation for the artwork design and the ARTIST s performance of the

services specified in Section 2, the City shall make payments to the ARTIST
in an amount of up 1 $80,000.00 {eighty-thausand dullues sesd mo cents),
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B.) For construction and fabrication, the CITY shall tronsfer payments from 423-
1100-5818 in an amount not to exceed $96,000.00 {ninety-six thousand
dollars and po cents) to the project confracior, Sundt Construction, for the
fabrication and installation of the adtwork. All payvments to project contractor
witl be approved ond authorized by the CETY,

C.) Total ARTIST compensation shall not exceed $80,000.00 (cighty-thousand
dollars and no cents), Tota] tabrication and installation cost shull ned exeeed
$96,000.00 (nincty-six thousand dollars snd no cents), The projeet total shall
not exceed $176,000.00 {one hundred and seventy-six-thousand dollars and no
gEnts),

& BOHEDULE FOR PARTIAL PAYMENTS OF COMPENSATION: Compensation
shall be provided to the ARTIST according to the following schedule.

Ay First ARTIST Payment: 25 % of the compensation due under Section 4.A in
the amount of $20,000.00 {twenty thousand dollars and no cents) upon
delivery und sceeptunce by the Chondler Arts Convmission stoft of a work
schedule, decumentation of insurance coverage, revised and updated 1cchnical
spectfications, and signing of contract,

B.) Second ARTIST Maywent: 25 %6 of the compensation due under Sectinn 4.4
in the amount of $20,000.00 (twenty thousand dollars and no ¢onts) upon
design and prototype completion and design delivery and approval by the
Chandler Arts Commission staff and sitc contractor of technical
specifications.

C.} Third ARTIST Payment: 253% of the compensation due under Section 4.A in
the amount of $20,000.00 {twenty thousand dollars and no cents) upon final
dusign delivery amd approval by the Chandler Arts Commission staft,

11,) Final Payment; Balance of 25 9% of the compensation due under Section 4.A in
the amount of $20,000.00 (twenty thousand dollaes and no cents) upon
completion and acecptance of one hundred percent (100%%) of the desipn work,
and completed instaliation, and the Chundler Arts Commission’s acceptance
nf the artwork and ndl other deliverables as specified herein,

6. PROCESS FOR PAYMENT OF COMIENSATION: To be cligible for uey payment
of compensation the ARTIST must submit (o the CAC stafl an invoice for payment in
the manner and on the form specified by the CITY, wogether with evidence, 10 the
reasonable satisfaction of the CAC staff, that the ARTIST has completed the
performance/payment stage that would warrant the pavment requested, Upon recoipt
nod approvid of such inveice, the CAC s1aff sholl svange for the immediate
precessing of such documentation, the appropriate payment to the ARTIST.

7. PROCESS FOR PAYMENT OF TAXES: ARTIST is responsible for payment of all
applicable federal, state and local taxes,

tas
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ARTIST IS INDEPENDENT CONTRACTOR: The ARTIST is an independent
contractor and shall fumish all supervision, materials, labor, equipment, supplies, and
all ether incidentals, except as specilically provided herein,

NOCLAIM BY ARTIST'S EMPLOYEES, CONTRACTORS OR QTHER
PARTIES ALLOWED: No employee of the ARTIST or other person engaged to
perform any work or service required of or by the ARTIST under this Agreement shall
be considered an employee of the CITY. No claim of any such employee or other
person, whether for industria) insurance, unemployment compensation, or any other
benefit or couse or entitbement whatsoever, sholl be an obligation of the CITY.

KO ASSIGNMENT OF WORK WITHOUT AUTHORIZATION: The work and
services required of the ARTIST hy this Agreement are personal and shall not he
assipned, delegated, or transterred without the express, weitten approval of the CAC
stad?, {This provision shall not probibil the ARTIST from employing qualificd
personnel for work under the ARTIST s diveet supervision regarding the artwark.)

CITY AUTHORIZED TO REVIEW WORK IN PROGRESS: Upon reasonable prior
notice to the ARTIST, the CITY and 15 officers, employees, and agents shall have the
right 10 make ressonnble inspections and reviews of the ARTIST s progress with
respect to the artwork.

L COPYRIGHT: The ARTIST shall retain the copyright and all other nghts in 2nd to

the artwark, provided that the CETY i hereby granted an imevocable license to
graphically reproduce (through photography, videa, print, film or otherwise) the
image of the artwork, including but not limited to, the artwork proposal and all
prefiminary studies, models nad magueties thereod that hove been detiviered w and
accepled by the CAC staff, and to avthorize third parties to graphically reproduce
{through photography, video, print, 1ilm or otherwise) any und all of the sume, as are
desired by the CITY, for municipal (e.g.. education, public information, promotion,
ele,) purposes. On each municipal reproduction the ARTIST shall be acknowledged,
using designations provided by the ARTIST, to be the crentor of the original stwork
thereof, provided that reproductions of any preliminary studies, models and magquentes
shall not be identified ay or reprosented Lo be the finished artwork, The eights granted
by this provision shall survive the expiration or earlier terminalion of this Agreement,

L CITY RECORDS REGARDING ARTWORK: The CITY shall maintain on file fora

length of {ime consistent with statutory requirements a record of this Agrecment and
af the locution and disposilion of the antwark,

ARTIST'S IDENTIFICATION LABEL: The CITY shull prepare, at its own expense,
an identification label indscating the ARTIST s name, the artwork™s title, funding
source, vear of completion, and information text about the artwork. This label shall be
of materinl deemed appropriate by the CAC stalf wnd shall be pluced adjacent or neser
14y the artwork whenever the CITY publicly displays the artwork.



15, ARTWORK CHANGES

A} Material Changes prior to Acceptance: Material changes may be made to the
atwork by the ARTIST prior 40 the CITY's scceptance of the srtwork (such us
changes in the artwork’s materal, color, size, relative scale as compared 1o the
preliminary design therefore that was most recently accepted or approved by the
CITY, ete.) but only after the ARTIST has given written notice of such desired
changes to the CAC staff and has received the written approval of the CAC for
euch such change.

.y Matersal Changes Alter Acceplance:

L.} If any such material change occurs to the srtwaork after it has been
firmlly aceepied by the CITY (whether such change is an intentional
act of a third pagty, an accident, or an act of nature), including but not
limited o a change (o the exterior surfsee of the artwork or the
mterrelationship or relative locations of parts of the artwork, the CITY
reserves the tight to determing, sfter consultation with an independent,
professional nrt conservator, if, when and how any repnir and
restoration to the artwork can be made, and the nature, scope and
untivipated cost of any such repair ov restoration. The CITY reserves
the right to contract with a conservator, rather than the ARTIST. to
implement any such restorations or repairs.

2.} In the event the CTTY determines such resioration or repair should be
undertaken, the CITY will provide written natice o the ARTIST, The
ARTIST shall have thirty (30) doys 1o respond 1o such
recommendations affer the date of such notice,

3.y Within thirty (30) days after the receipt of the CITY s notice 1o restore
or repair the mrowork, the ARTIST shall respond in writing specifying,
in detail, any objections (if any} to such propased repuir or restoration
wark and the reasons for such objection(s). The failure of the ARTIST
to provide such aotice 1o the CITY withan thirty (30§ days after the
ARTISTs receipt of the CITY's notice of artwork change(s) shalt
constitute the ARTIST s waiver of all objections to the repair or
réslorution of the artwork (including mesns and methods) deseribed in
such CITY notice.

4.} The CITY may repair or provide restoration of the srtwork afier
reviewing my comments mude by the ARTIST, in its sole, reasonable
discretion.

C.) The CITY reserves the right to manage its buildings, facilitics and public sites for
public purposes, and in doing so, may determine that it is necessary W relocate or
remove the arbwork and’or modify the site infor which it is located, The CITY
will not refocate or remove the artwork and! or substantially modify the site infon,
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which it is located without notifving the ARTIST of the proposed change and
sttempting to reach agreement with the ARTISYT reparding future appearance or
locatton of the artwork, I the parties connad reach ngreement, the CITY may
relocate or remnove the artwork and or modify the pasition, placement or site in or
on which it is locuted in its sole, reasonable diseretion.

0.} in the evenl the CAC decides to deaccession the artwork, the ARTIST shall have
the first right of refusal to purchose his or her work, providing it 15 not integrated
into & farger picce or o structare, and/or can be removed without destruction af the
artwork.

E.) If o modification of the artwork accurs, without the ARTIST?s writlen permission
and the ARTIST gives written notice to the CAC reguesting that his'her name and
the sriwork be disassociated, the griwork will ne longer be designated as the work
of the ARTIST,

F.) Except a5 provided herein, the CITY will not modify the artwork without written
muthorization from the ARTIST regarding the proposed modification. The
ARTIST will not unreasonably withhold such suthprzation. For purposes of this
Apreement, no modification of the srtwork that results from the passuge of time or
the inherent nature of the matenals used in the artwork shall constitute a
madification for which the ARTIST may cleim relief or any remedy from the
CITY. In addition, no modification of the artwork that is & resull of conservation
or of ity public presentation (including but not himited to lighting and placement)
shall constitute n modification that is prejudicial 1o the ARTISTs hanor or
reputation or for which the ARTIST may claim relicf or any remedy from the
CITY anless such modification is the direct result of gross negligence,

G.) The action of the CITY in the exercise of its governmental powers (including but
not bimated to the issue of any permit for the redevelopment of land or any
strueture theeeon ather than action by the CITY on the specific site of the artwork)
shall not constitute a modification of the artwork for which the ARTIST may
cluim dambges or any other form of relief from the CITY.

INDEMNIFICATION: From the date of this contract, during the creation of the
artwork, and prior 10 one year following the ortwork’s instnllation, The ARTIST
agrees to indemnify, defend, and save harmless the City of Chandler, its Mayor
and Council, appointed boards and commidssions, officials, officers, employees,
individually and collectively; from all losses, claims, suits, actions, paymwents and
judpments, demands, expenses, momey’s fews, defense costs, or actions of any kind
and nature resulting from personal injury 1o any person, inchiling the ARTIST
him/hersell, employees of the ARTIST or of any subcontractor employed by the
ARTIST Oncluding bodily injury and death) or damapes 1o any propenty, arising or
alleged to have arisen out of the performance of the ARTIST for the work to be
performed hereunder, except any such injury or damages arising out of the sole
negligence of the CITY, its officers, agents or employees, TT IS THE INTENTION
OF THE PARTIES to this contract that the City of Chandber, its Mayor and
Conmgeil, nppointed boards amid commissions, officials, officers, employees,
individuadly and collectively, are 1o be indemmnified against their own negligence

&



wirless and except their negligence is found to be the sole couse of the injury to
persons or damages lo property, The amount and Lype of Insurance coverage
requirements set forth in the contract will in no way be construed as limiling the
scope of indemnity in this paragraph.

17. INSURANCE: Pror to undertaking any work in this agreament, the ARTIST, at ne
expense to the CITY, shall obtain and file with the CAC staff and the CITY's Risk
Managetnenl Cificers, aceeptable evidence of o policy or policies of insurance os
enumerated helow. Acceptable evidence of insurance coverage includes Declaration
pages, the policy, and all fornw and endorsements w the policy.

A A polivy of commercial general Lability insurance, writlen on an oceumence
form, including all the coverages as shown with the following minimal coverage:
1.) Premises! Operations Liability
23 Products/Completed Operations
3.) Persenal/Advertising Injury
4.5 Contrasctursl Linbilaty
5.) Bodily Injury and Property Damage
6.) $1,000,000.00 per oceurrence
T F2,000,000.00 antual nggregate
8.) Any deductible or self-insured retention must be disclosed and is
subjoct 1o nppraval by the CITY's Risk Manoger

B.} A policy of personal autemoaobile liabilily, including coverage for owned, non-
owned, Jeased or hired vebieles used in the transporting or installing of the
artworks, providing the minimtim covernge:

1) Lisbility - $500,00¢66 per necident

C.) I any such policy is written on o eluims-maode fonm, the following sdditionad
requiremients shall apply:

1.} The retroactive diste shall be prior o or coincident with the date of this
contracs: and

2.} The palicy shall state that coverage is claims made and state the
retroactive date; sand

1} Claims-made form coverage shall be maintained by the ARTIST fora
winimum of three years following the expiration or termination of this
Agreerent; and

4.} The ARTIST shall annually provide the CITY with proof of renewal,
provided that iF renewal of the claims-mude form of coverage becomes
unavailable, or economically prohibitive, the ARTIST shall purchase
an extended reporting period (“tail”) or execute another form of
guaromice aceeplable o the CITY to sssure financial responsibility for
Lubility for services performed.



5.} The ARTIST s ohligations under this Subsection 17C with respect to
claims-made forms of insurance shall survive the expiration or carlier
ternrinution of this Agreement,

6.) The coverages provided by this policy to the CITY or any other named
msured shall not be terminated, reduced or otherwise materially
changed withou! providing at least forty-five (43) days prior writicn
natice o the City of Chandler,

D.) The above policy or policies, endorsements therelo, and subsequent renewsls:

1. Shall be subject to approval by the C1TY’s Risk Manaper as to
company (mmust be rated A-; VI or higher in the A.M. Best Key Rating
CGuide and licensed 1o do business in the State of Arizona or issued as o
surplus line by an Arizona broker or apent), form and coverage and
primary to ull other insurinee the CITY may secure; and

2.) Must profect the CITY within the pelicy limits from any and all claims
and risks in connection with any activity perfarmed by the ARTIST by
virtue of this Agreement; and

3.) Must be maintained in full force and effect throughout the entire term
af this Agreement; and

4.) Must name the City of Chendler #s an additiona! insured (excluding
professional lability) o any of the following mammery:

a3 Anadditional insurcd endorsement issued on an Insurance
Bervices Oflee (150) form beg20101001 naming “The City of
Chandler, its officers, clected officials, employees, agents and
volunteers” as additional insured, under which the endorsement
is signed by un suthorized representative of the insurance
company and include the policy number and name of the
pssured on the fnee of the endorsement; or

b.} A blanket policy or endorsement clavse adding as additional
insureds anyene for whom the ARTIST is required w provide
insurance uniler a contracl or permit,

. Failure of the ARTIST to vomply with any of these terms of the above insurance
provisions shall be considered a material breach of this Agrecment and cause for
its immediate termination.

18, ADDRESSES FOR NOTICES AND OTHER DELIVERARBLES; WAIVER OF
ARTIST'S RIGHTS UPON FAILURE TO PROVIDE CURRENT ADDRESS TO
THE CITY: All aotices, forms, reparts, maintenance suggestions, and other textual
mtedials reguired by this Agreement shall be in writing, and all such material,
wgether with any olber material (o be delivered hereunder, shall be delivered or
mailed to the respective addresses of the parties hereto, The ARTIST's failure to
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keep the CITY reasonably informed regarding the ARTIST s current address shall be
deemed a waiver of the ARTIST's rights and opportunities under Sections 14.

All notices, requests, demands and other communications that are required or
prereriited to be piven under this Agreement shall be in writing and shall be deemed
to have been duly piven upon receipt when addressed as follows:

IFCAC, to Chandler Arls Commission, 80 South San Marcos Place, Chandler,
Arizona 85223, Phane: (480) 91 7-6859 or (480) 917-6999 Fax: (480) 857-1109.

If the ARTIST, Ned Kahn of Ned Kahn Studios, 11650 Graton Road, Sehasiopol, CA
95472

O 1o such other adidress as may be specificd hereafter by either party for itseld, by
notice 10 the other party,

COLLECTION MANAGEMENT: The CITY rescrves the right (o manage its
collection of ant, including the artwork, consistent with all applicable laws, the
CITY's Charer, ordinances, and municipal policies, including but not limited 1o the
Municipal Arts Plan.

» UREIT: The ARTIST shall eredit “The City of Chandler Ans Commission” nnd

the appropriate funding sources on any and all publicity materials generated for this
srtwork using language determined by the CITY and will also acknowledge The City
of Chandler and the Chandler Arts Commission at all public presentations and in ]l
written o electronic publication of the work.

. DEFINITION OF “CAC" AND “STAFF”: The term “CAC” means the Chandler

Arts Commission and any administrative entity that succeeds to the functions of such
commission; 1he term “Stall™ means the CAC’s acting staff.

. AUTHT: The ARTIST shall permit the CITY andfor any other governmeninl agency

that is invalved in the funding of this project (hereinafter referved to as “Agency™),
frony time to time us the CITY Auditor or the SIslT of the CAC or the Agency deems
necessary (including up to six years after the final payment or release of withheld
arnounts has been made under this Agreement), to inspect and awdit at any and all
reasonable times in Maricopa County, Arizann, or at such other reasonable location
the CITY Audilor andior Agency selects, all pertinent hoaoks and recands of the
ARTIST and any subconsultants or other person or entity that bas performed work in
connection with or related to the ARTIST s services under this Agreement to verify,
amuong other things, that the compensation or ather congideration provided to the
ARTIST has been appropriate, and that the contracted-for services were provided in a
timely manner; and shall supply the CITY with, or shall permit the CITY andfor
Ageney 1o mike o copy of any hooks and records and any porlion thercof, upon the
CITY Auditor's, the CAC staff or Apency’s request. The ARTIST shadl insure that



such nspection, audit and copying right of the CITY and Agency is & condition of
any subcontraet, agreament or other wmangement under which any other person or
entity is permitted to perform wark in connection with or eelated to the ARTIST s
services under this Agreement. All audit findings will be governed by the Federal
Acquisition Regulalion (FAR), subpurt 31, which is hereby incomorated in ond made
a part of this aprecment.

23, COMPLIANCE WITH LAWS AND REGULATIONS

A.) CGeneral Requirement: The ARTIST, at histher sole cost and expense, shall

B.)

Ch

D)

perform and cornply with all applicable laws of, including but not limited to,
the United States and the State of Arizona, the Federal Oceupation Salety and
Health Act of 1970 (OSHAY, the Charter, Municipal Code, and ordinances of
the City of Chundler, Arizona; and rules, regulations, orders, and directives of
their administrative agencies and the officers thereof,

Licenscs and Similar Authorizations: The ARTIST, at no expense 1o the
CITY, shall secure und maintain in {ull foree ond effect during the term of
this Agreement all required licenses, permits, and similar legal authorizations,
and comply with all requirements thercof.

Taxes: the ARTIST shiall pay, before delinguency, all taxes, Jevies, und
assessments arising from its activities and undertakings under this
Agreement; fuxes levied on its property, equipment and improvements; msd
taxes an the ARTIST s interest in this Agreement,

Americans with Disobilitfes Act: The ARTIST shall comply with uf)
applicable provisions of the American’s with Disabilities Act of 1990 (ADA)
in performing the ARTIST s abligations under this Agreement. If the
ARTIST is providing services, programs, or activities to CITY employees or
members of the public as part of this Agreement, the ARTIST shall not deny
participation or the benefits of such services, progeams, or sctivities to people
with disabilities an the basig of such disability. Fatlure to comply with the
provisions of ADA shall be a material breach of and grounds for the
immediate tormination of this agreement,

24, NONDISCRIMINATION AND AFFIRMATIVE ACTION

A

B

Cieneral: Nolwithstanding any other provisions in the solicitation documents,
this Agreement does not reguire sny specific wlilization levels of minoritics or
women in the ARTIST s workforee, except as may be spectfied in any federal
repulations or siptules included or relerenced in this Agreement. The CITY
encourages the ARTIST w employ a warkfores reflective of the region's
diversity, The ARTIST shall sdbere to all nondiserimination requirements sel
forth in Federal and State laws and regulations ard in Chandler Municipal
Caode provisions.

Any violation of the mandatory requirements of the provisions of this section
24 shall be o matenal breach of Agreement Tor which the ARTIST may be

i0
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subject o damages and sanctions provided for by Agreement and hy
applicable law.

. CONTRACTURAL RELATIONSHIP: This Agreement does nol constitute the

ARTIST as the agent or legal represeatative of the CITY for any purpose whntsoever,
andl the ARTIST is not granted any express or implied fght or suthority to assume or
create any obligation or responsibility on behal{ of or in the name of the CITY or 1o
bind the CITY in any manner or thing whatscever,

CANVOLVEMENT OF FORMER CITY EMPLOYEES: The ARTIST agrees 1o

inform the CITY of any former CITY officer or emplovee who lerminated CTTY
effice or crployment in the twelve (12) months prior o the proposed
commencernent date of such former city employee’s work for ARTIST and who will
be working on or subcontracting for any of the wark under this Agreement. The
ARTIST further agrees that no work under this Agreement will be done by o former
CITY officer or employee who terminated CITY office or emplayment in the twelve
(12} months prior to the proposed commencement date of such former CITY
emplovee's work for the ARTIST if that officer or employec was involved in,
participated in or acted on any matter related to this Agreement,

27, NO CONFLICT QF INTEREST:

A} The ARTIST contirms that the ARTIST does not bave a business interest
or close Tamily relationship with any CITY officer or employee wha was,
is, or will be involved in the ARTIST s selection, nepotiation, drafling,
signing, administration, or evalyating the ARTIST s performance. As
uscd in this scction. the ferm “ARTIST™ shall include any employee of the
ARTIST who was, is or will be involved in the negotiation, drafling,
signing, administration, or performance of the Agreement. As used in this
seetion, the term “elose family relationship™ refers to the following:
spouse or domestic pattner; any dependent pucent, parent-in-law, child,
son-in-law, or davghter-in-law; or any parent, parent-in-law, sibling,
unele, aunl, cousin, nicee or pephew residing in the househald of o CTTY
afficer or employes described sbove,

B.) ARTIST stipulates that iis officers and emplovees do not now have a
conflict of interest and it further agrees for itself, its officers and its
employees that it will not contract for ar accept emplayment Tor tie
performance of any work or services with any individual business,
eqnpHaraticn or govemmaent unil that would ereate a condlict of interese in
the performance of its obligations pursuant to this contract. Pursuant to
ARS8, Section 38-511, the CITY may cancel this contract within three (3)
years nfler ils execution without penalty or further obligation by the CITY
if any person significantly involved in initiating, negotiating, securing,

it
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29,

k{3

drafting or creating the contract on behalf of the City of Chandler is, at any
time while the contract is in effect, an employee of the other parey to the
contract in any capacity or a consultant to any other party of {he contragt
wilh respect to the subject matter of the contract.

EXECUTORY AGREEMENT: This Agreement will not be considercd valid until
gignetd by both parties.

BENDING EFFECT: The provisions, covenants and conditions in 1his A grecment
apply to bind the parties, their legal heird, representatives, suceessors, and assipns.

APPLICARBLE LAW VENUE: This Agreement shall he constroed sesd interpreted in
accordance with the laws of the State of Arizona, The venue of any action brought
hereunder shall be in the Superior Court for Maricopa County,

. REMEDIES CUMULATIVE: Rights under this Agrcement are cumulative; the

fuilure to excreise pn any ocension uny right shall not operate to forfeit such right on
another oeeasion. The use of one remedy shall not be taken to exclude or waive the
right W use spother,

. CAPTIONS: The titles of scctions are for convenience only and do not define or

Linit the contents,

INVALIDITY OF PARTICULAR PROVISIONS: A judicial determination thal any
term, provision, condition, or other portion of this Agreement or its application is
inoperative, invalid or unenforceable shall not affect the remaining terms, provisions,
conditions or other portions of this agreement, nor shall such & determination affect
the application of such term, provision, condition or partion to persons or in
vircumstances other than those directly invelved in the determination in which it is
held to be inoperative, invalid or unenforceable and as 10 such other persons orin
such other circumstances i shall continue in full foree and effect,

34, NO WAIVER: No waiver of full performance by cither party shall be construed or

eperate os o waiver of any subseguent defbull or breach of uny of the terms,
covenanls or conditions of this Agreement. The payment of compensation to the
ARTIST shall not be deermed # waiver of any right or the acceptance of defective
pecformanee or manufacture,

EXTRA WORK: The CITY may desire to have the ARTIST perform work or render
services in connection with this project other than that expressly provided for in the
Senpe of Work Section of this Agreement. This will be considered extra work,
supplemental to this Agreement and shall not procecd vnless authorized by an
amendmient. Any costs incurred due to the performance of extre work prior to
execution of an omendmoent will not be reimbursed under this Agreement or an
arnendment.



36,

37,

30,

DISPUTES: Any disputes converning the ARTIST's performance of this Agreement
{hat nre not resolved by agreement between ARTIST and the CAC staff, shall be
referred to CITY personne] and the ARTIST 's designated representative. If such
perssms da not apres upon o decision within o reasonable period of time, the panics
may pursue other legal means to resolve such disputes.

TERMINATION

AL} For Couse: Either porty may terminate this Agreement in the gvent the other {hils
to perform its obligations as described in this Agreement, and such Feilure has
not heen carrected to the reasonable satistaction of the other in 8 imely manoer
afier notice of breach has been provided in writing to such other party,

B.) For Reasons Beyond Control of Parties: Either party may terminate this
Agreement withou! recourse by Lhe other where performunce is resdered
impossible or impractical for reasons beyond such party’s reasonable control
stach as bul not limited to nets of nisture snd wir or warlike operations.

€.} For Public Convenience: The CITY may terminate this Agreement in whole or in
part whenever the CITY determines that such termination is in the best interests
of the public or for Tack of conlinuing appropriations,

D.) Notice: Notice of termination pursnant to Subsections 37.A or 37.8 above,
hereof shull be given by the party in writing lerminuting this Agreement o (he
other not less than ten (10) working days prior to the effective date of
termination.

E.) Default: Tn the event this Agreement is teeminated by reason of the ARTIST s
deliali, the ARTIST shall immediately refund to the CITY the amount af any
interim payment made to the ARTIST,

. MODIFICATION OR AMENDMENT: No madiftcation or mnendment ol soy of

the terms hereof shall be effective unless the same is in writing and i3 signed by an
suthorized representative of each of the parties hereto. The parties hereto expressly
reseeve the right to modify this Agreement from time 1o time by mutual agreement.

ENTIRE AGREEMENT: This Agreemen, including any exhibits umd addends
attached hereto and forming a part hereof (if any), is all of the covenants, promises,
agreements, and conditions between the parties. No verbal agreements or
conversations belween any officer, agent, associale or employee of the CITY and any
officer, apency, employee or associate of the ARTIST prior to execution of this
Apreement shall affect or modify any of the terms or obligations contained in this
Agreement. Aoy such verbal agreerents shall be considered unofficial information
and in no way binding on either party.



IN WITNESS HEREQF the partics hereto have exccuted this Agreement on the day and
year fiest above written by having their signatures aflixed below:

CIIY QF CHARDLER
Attest:

City Clerk Mayor

Approved Ay (1;; Form

Ciy Attomey

Ned K¥hn, ARTIST



Chandler City Hall Proposal

Ned Kahn - December 2008
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Wind-Animated Facades
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